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ABOUT THESE RECOMMENDATIONS

This document is a product of The Global Food Donation Policy Atlas project, a partnership between
the Harvard Law School Food Law and Policy Clinic (FLPC) and The Global FoodBanking Network
(GFN).! The Atlas project is an innovative partnership designed to map the laws and policies affecting
food donation in 15 countries over the course of two years and to provide a comparative legal
analysis based on these findings. For each of these countries, The Global Food Donation Policy Atlas
project produces a Legal Guide to identify the laws relevant to food donation in that country. While
the landscape differs across geopolitical borders, the Legal Guides recognize universal issues that
impact efforts to reduce food loss and waste and increase food recovery. These issues include food
safety, date labeling, liability, taxes, and government grants or funding program.

In-country stakeholders, including food banks and other food recovery organizations, food donors,
government officials, and legal experts, further informed the content of the Legal Guides and
revealed priority actions for law and policy change. Based on these findings, FLPC developed
specific recommendations for each country. These recommendations are intended to serve as a
companion to the Legal Guide, though both documents may stand alone. The purpose of these
recommendations is to highlight select actions for improving upon laws, policies, and programs
relevant to food loss, waste, and donation.

This document sets forth recommendations focused on Guatemala, where an estimated 14% to
16% of all food is lost or wasted,? while 45.2% of the population was food insecure prior to the
novel coronavirus (COVID-19) pandemic.®> The discussion below provides a brief overview of the
legal issues most pertinent to food donation, which are explained in more detail in the Guatemala
Legal Guide. The recommendations included in this report are not exhaustive, but offer select best
practices and policy solutions to reduce food loss and waste and combat food insecurity through
stronger food donation laws and policies in Guatemala.
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SUMMARY OF RECOMMENDATIONS

The recommendations contained in this document provide a starting point for stakeholders in Guatemala
to strengthen the legal and policy framework relevant to food donation. Food banks and other organizations
whose mission is to reduce food waste and increase food donation (collectively referred to as “food recovery
organizations”), donors, and policymakers should consider additional opportunities to advance food donation
and reduce food waste.

To ensure that food is donated safely and does not pose risks to recipients and to provide clarity to encourage
food donors, the government should:

« Amend the Health Code and its Food Safety Regulation (RSA) to further explain the food safety
requirements applicable to food donation.

- Produce and disseminate guidance to clarify which food safety requirements apply to donated
food.

To ensure that quality-based date labels do not result in the disposal of food that is otherwise safe for
consumption or donation, the government should:

- Coordinate with the Secretariat for Central American Economic Integration (SIECA) to
introduce a standardized dual date labeling scheme in the Central American Technical
Regulation for the General Labeling of Prepackaged Foods.

+ Amend the RSA to define the “expiration date” as a safety-based label and to permit the
donation of food prior to this date.

- Promote consumer education and awareness on the meaning of date labels and the application
to donated food.

To ensure that liability concerns related to donating food do not deter potential donors, the government
should:

- Adopt national legislation that establishes clear and comprehensive liability protection for
food donors and food recovery organizations that act in good faith.

To ensure that food donors and food recovery organizations are sufficiently incentivized to donate food, the
government should:

+ Increase the tax deduction available for qualifying food donations and expand the benefit to
include associated expenses.

- Offer tax credits for donations made to food recovery organizations and other intermediaries
that distribute donated food to food-insecure populations.

To ensure that food donation is prioritized as a solution to hunger, food insecurity, and food loss and waste,
particularly in the most remote communities, the government should:

- Adopt a national law or policy for the prevention of food loss and waste and the promotion of
food donation.

PAGE 2




— INTRODUCTION

Policies designed to both prevent food loss and waste and promote food donation are critical for countries
responding tosimultaneous burdens of poverty, malnutrition, and food insecurity. Suchis the case in Guatemala,
where the latest reports show that 59% of the population is living below the poverty line,* 47% of children are
malnourished, and more than 45% of the population is food insecure.® Such conditions disproportionately impact
rural and indigenous populations,® as frequent droughts and natural disasters have diminished harvests, labor
opportunities, and household incomes within these communities.” While the pandemic’s full impact on food
security and hunger in Guatemala remains unknown, evidence indicates it may be quite severe. By September
2020, the World Bank predicted that an additional 1 million people would slip into poverty as the crisis persists.®

Prior to the pandemic, Guatemala demonstrated awareness of widespread food insecurity, malnutrition, and
hunger and sought to respond accordingly. The 2006 Law for the National System of Food and Nutritional
Security (Ley del Sistema Nacional de Seguridad Alimentaria y Nutricional),’ for example, not only seeks
to reduce food insecurity and malnutrition, but also recognizes that food donation may be critical to this
effort.’® The Law established a national Food and Nutritional Security Policy (Politica Nacional de Seguridad
Alimentaria y Nutricional or SAN Policy) featuring nine “programmatic axes,” the first of which explicitly
addresses food donation as necessary to ensure that food is available to the entire population.! The axis calls
for the establishment of a “normative, institutional, and operational framework for the management of food
contingents and donations, when it is necessary to resort to these sources to overcome critical stages of food
shortages.”®?

PRIOR TO THE PANDEMIC, GUATEMALA DEMONSTRATED AWARENESS OF
WIDESPREAD FOOD INSECURITY, MALNUTRITION, AND HUNGER AND SOUGHT TO
RESPOND ACCORDINGLY.

This attention to food donation reflects the direction of the Central American Economic Integration System—a
trade bloc that includes Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, and Panama.”®* In 2005 the
Secretariat for Central American Economic Integration (Secretaria de Integracion Economica Centroamericana
or SIECA), which helps facilitate trade and economic unity among member countries, issued a broad statement
of support for food donation laws and policies.!* SIECA Resolution No. 145-2005 outlines key principles and
objectives for leveraging food donation as a development tool.® In 2018, consistent with this Resolution,
Congress considered adopting a food donation law (Iniciativa que Dispone Aprobar Ley para la Donacion de
Alimentos or Food Donation Bill).*® The Food Donation Bill was evaluated by the Commission for Health and
Social Welfare and the Commission for Food Security, which recommended against adoption of the proposal as
written.”

In October 2019 the Congressional Food Safety Commission introduced an initiative to approve a law against
food loss and waste (Iniciativa que Dispone Aprobar Ley de Prevencion de Pérdidas y Desperdicios de Alimentos
or Food Loss and Waste-Prevention Bill).!* The Food Loss and Waste-Prevention Bill recognizes the reduction
of food loss and waste as a strategic component to combating hunger as well as food and nutrition insecurity.”
At the time of this writing, this proposed Law was still pending consideration in Congress.

Even without a national framework controlling food loss, waste, or recovery, private-sector actors have helped
accelerate the recovery and redistribution of safe, surplus food. Desarrollo en Movimiento is a nonprofit
organization that partners with Guatemalan businesses to rescue and recover food and other essential
products, which are then redistributed to community-based organizations.?° In 2019 the organization reportedly
redistributed nearly 590,000 kilograms of donated food to over 170,000 beneficiaries.?* With increased demand
duetothe COVID-19 pandemic, the organization’simpact intensified in 2020, receiving nearly 450,000 kilograms
of food and benefiting 225,000 people between January and July.??
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Adopting policy interventions to strengthen these existing authorities will ultimately contribute to greater
food recovery and food donation in Guatemala. The following sections briefly summarize some of the most
common legal issues relevant to food donation, as identified and described in more detail in the Legal Guide,
and offer policy recommendations to address these challenges.

LEGAL CHALLENGES AND POLICY

RECOMMENDATIONS

Food Safety for Donation

Issue Overview

A key barrier to food donation in many countries is the lack of knowledge or readily available guidance
regarding safety procedures for food donation. Potential donors are often uncertain as to which food safety
regulations apply to donated food as opposed to purchased food as well as the steps necessary to safely donate
food in compliance with applicable regulations. As a result, safe, surplus food that could have been redirected
to populations in need is instead destined for landfills. In Guatemala this uncertainty results from insufficient
detail within the country’s food safety legal framework, which includes the Health Code (La Cddigo de Salud)?
and its Food Safety Regulation (Reglamento para la Inocuidad de los Alimentos or RSA).?* Both the Health Code
and the RSA feature sections that directly address food donation, but fall short of providing tailored or specific
guidance for food donors and food recovery organizations.?

Chapter Vofthe Health Code, for example, only offers general commentary on donated food and the mechanisms
for government oversight. Consistent with STECA Resolution No. 145-2005, which requires member countries
to designate a public entity to oversee donation operations,?*® the Health Code designates the Ministry of
Public Health and Social Assistance (Ministerio de Salud Publica y Asistencia Social or MSPAS) as the primary
agency for confirming the safety and quality of donated food.?” It further defers to MSPAS and other relevant
agencies such as the Ministry of Agriculture, Livestock and Food (Ministerio de Ganaderia y Alimentacion or
MAGA) to issue a regulation elaborating on the safety standards for donated food.?® The Health Code offers
minimal guidance for these agencies, merely suggesting that donated food must have a “shelflife” (“periodo de
conservacion”) that allows for the distribution and consumption of food that is in good condition.?® The Health
Code does not further define this minimum food safety standard.

Consistent with the delegated authority under the Health Code, MSPAS and MAGA issued the RSA to explain
several of the Health Code’s provisions. The RSA features a few donation-specific articles, but these scant
provisions do not explain safety rules for donated food or define the food safety standards set forth in the
Health Code.*° Instead, the RSA’s donation-specific provisions clarify that MSPAS and MAGA are responsible for
coordinating the timely importation and distribution of donated food.*! The provisions also permit the health
authorities to confirm that donated food is suitable for human consumption.?* The RSA does not explain how
the health authorities should make this determination, nor does it identify relevant food safety rules for food
donors and food recovery organizations.

Attempting to discern which food safety rules apply to food donation is a burdensome and challenging task,
especially since the government has not provided guidance on this issue. Food donors may, therefore, avoid
donating surplus food, and food recovery organizations may refuse to accept certain donations that are
otherwise safe for consumption. Understanding which food safety requirements apply to donated food is
important for minimizing potential harm to donation recipients and ensuring that food safe for consumption
is donated rather than discarded. However, the current system lacks clarity for food donors and food recovery
organizations as to the applicable provisions.
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Recommended Policy Actions

AMEND THE HEALTH CODE AND ITS FOOD SAFETY REGULATION (RSA) TO
FURTHER EXPLAIN THE FOOD SAFETY STANDARDS APPLICABLE TO FOOD

¢ DONATION.

To eliminate the uncertainty about which food safety standards apply to donated food, MSPAS and MAGA
should expand upon the RSA’s existing donation-specific provisions. As written, the RSA fails to identify which
regulatory provisions or food safety rules apply to food donors and food recovery organizations. The RSA also
fails to elaborate on the Health Code’s requirement that all donated food must be in “good condition,” a term
that does not have a transparent and unequivocal definition.** Consistent with their delegated authority, MSPAS
and MAGA should amend the RSA to define this minimum suitability standard, further explain the “acceptance
criteria” and “quality and safety” terms featured in the Health Code, and clarify which pertain to donated food.3*
The RSA should offer clear and specific guidance on food safety standards for transporting and distributing
donated food that is not only imported but also recovered from the domestic food supply chain.?® Further, since
the RSA contains certain provisions that impact marketability but not safety (e.g., rules on packaging), the
Regulation’s donation-specific section should clearly enumerate which of its provisions are relevant to food
donors and food recovery organizations.

PRODUCE AND DISSEMINATE GUIDANCE TO CLARIFY WHICH FOOD SAFETY
® REQUIREMENTS APPLY TO DONATED FOOD.

Clear guidance from MSPAS and other relevant agencies on which food safety provisions apply to donated food
would ease concerns of food donors and food recovery organizations. Ensuring that these actors understand
that sanitary requirements apply to donated food would also support increased and safer donation operations.
MSPAS, which is tasked as the primary agency to confirm the safety and quality of donated food,*® should
draft this guidance consistent with its delegated authority under the Health Code. As referenced above and
discussed in greater detail in the Guatemala Legal Guide, Article 146 of the Health Code tasks MSPAS and other
related institutions with formulating food donation policies within the nation’s food security framework.?”
Agency guidance provides a relatively quick and less formal vehicle through which MSPAS could carry out
this responsibility and provide much-needed clarification to food donors and food recovery organizations.

Date Labeling

Issue Overview

A major driver of food waste and an obstacle to food donation is the general misconception about date labels
such as “sell by,” “use by,” or “best by” on food products. Many donors and consumers interpret these date labels
as indicators of food safety. Yet for the vast majority of foods, date labels indicate freshness or quality rather
than food safety, and few foods become more likely to carry foodborne illnesses over time. Cautious donors and
food recovery organizations, however, may discard food after the date even if the food is perfectly safe to donate
and consume.

In other countries that have measured the impact of date labels, research shows that consumers generally
confuse date labels with indicators of safety rather than quality. In the United Kingdom, for example,
researchers found that consumers discard about 22% of food that they could have eaten due to confusion over
date labeling.?® Similarly, 84% of Americans report throwing away food after the expiration date due to safety
concerns even if there is minimal risk of a foodborne illness at that time.*® This confusion occurs in the home
but also impacts food businesses’ willingness to donate and creates a stigma against past-date food among food
donation recipients.
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This cycle of confusion and waste occurs in Guatemala under the current date labeling regime, which is
loosely regulated at the national level under the RSA.*° The RSA itself does not elaborate on the date labeling
scheme but instead refers to the “regulations in force” (i.e., the Central American Technical Regulation for the
General Labelling of Prepackaged Foods (Reglamento Técnico Centroamericano, RTCA 67.01.02:10, Etiquetado
General de los Alimentos Previamente Envasados (Preenvasados))).*! This Technical Regulation is intended to
harmonize standards under the Central American Economic Integration System and is designed to conform
with the Codex Alimentarius General Standard for the Labeling of Prepackaged Foods (Codex Stan 1-1985) (Rev.
1-1991 and as amended at its 23rd, 24th, 26th, and 28th sessions in 1999, 2001, 2003, and 2005).%* Consistent with
previous versions of the Codex Alimentarius General Standard, the Central American Technical Regulation
requires that most prepackaged foods*: feature an “expiration date” (“fecha de venicimiento o caducidad”).**

Unfortunately, the Central American Technical Regulation does not align with the most recent update to the
Codex Alimentarius General Standard, which recommends a dual date labeling scheme. The 2018 update to
the Codex Alimentarius General Standard for the Labeling of Prepackaged Foods designates the “expiration
date” as a safety-based label that may be affixed only to foods that pose an increased health risk once the date
has passed;*® for all other food items, the Codex Alimentarius suggests that manufacturers may affix a “best
before” date to indicate peak quality.*® By contrast, the Technical Regulation does not introduce distinct labels
or clearly define the “expiration date” as a safety-based label. Instead, the Technical Regulation defines the
“expiration date” as the last date on which manufacturers guarantee that the product’s quality will be of that
normally expected by consumers as long as it has been stored according to the indicated conditions (emphasis
added).*”” Manufacturers in Guatemala may therefore use this label to indicate peak quality rather than safety.

However, despite saying this label applies to quality, the Central American Technical Regulation states that past-
date food is no longer marketable.*® Even though food may be safe to consume after this affixed date (since it is
a quality indicator), cautious donors and food recovery organizations are likely to presume that the “expiration
date” is an indication of safety, consistent with the Codex Alimentarius. As a result, food donors may be inclined
to throw away past-due food, and food recovery organizations may refuse to accept the food donation once the
affixed date has passed, regardless of whether the food is still safe for human consumption.

Recommended Policy Actions

COORDINATE WITH THE SECRETARIAT FOR CENTRAL AMERICAN ECONOMIC
1 INTEGRATION (SIECA) TO INTRODUCE A STANDARDIZED DUAL DATE LABELING
® SCHEME IN THE CENTRAL AMERICAN TECHNICAL REGULATION ON GENERAL
LABELLING FOR PREPACKAGED FOODS.

To eliminate confusion surrounding the application of date labels in Guatemala, the government should
propose amending the Central American Technical Regulation to fully align with the 2018 update to the Codex
Alimentarius General Standard for the Labeling of Prepackaged Foods. Specifically, the Technical Regulation
should redefine the “expiration date” as a safety-based label that may be affixed to foods only if the food safety
risk increases over time. The Technical Regulation should also offer an alternative quality-based date that
manufacturers may elect to use instead of an “expiration date” such as a “best before” label.

Many other countries and the food industry are moving toward this dual date labeling scheme as a way to
reduce unnecessary food waste. For example, the European Union requires manufacturers to select only one
of two standard labels. “Best before” is required for foods where the label indicates quality, while “use by” or
“expiration date” isrequired ifthe food safety risk increases after the date.*® Several EU Member States have also
issued guidance clarifying the impact of these dates on food donation, and others have introduced legislation
that explicitly allows for donation after the “best before” date (but not after the “use by” date).>® The Consumer
Goods Forum, a global network of 400 consumer goods companies across 70 countries, has also called for a
standardized dual date labeling system with separate quality and safety date label phrases.5!
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The Guatemalan Standards Commission (Comision Guatemalteca de Normas or COGUANOR) within the
Ministry of Economy (Ministerio de Economia or MINECO) is responsible for overseeing the harmonization
of technical regulations with national standards. It should propose this update to SIECA members.*®* MINECO
should coordinate with other agencies that comprise the Subgroup of Standardized Measures for the Central
American Region (Subgrupo de Medidas de Normalizacion de la Region Centroamericana) and that adopted
the Technical Standard.>® Any proposed amendments to the Technical Regulation would require ultimate
approval from the Council of Ministers for the Central American Economic Integration (Consejo de Ministros
de Integracion Econdomica Centroamericana or COMIECO).>* Approving such an amendment may involve
an iterative process, but it is not unprecedented. SIECA continually discusses potential updates to existing
technical regulations and the adoption of new regulations relevant to food safety and labeling.>®

AMEND THE FOOD SAFETY REGULATION (RSA) TO DEFINE THE “EXPIRATION
2. DATE” AS A SAFETY-BASED LABEL AND TO PERMIT THE DONATION OF FOOD
PRIOR TO THIS DATE.

The RSA currently offers minimal guidance on the appropriate meaning and application of date labels,
requiring only that manufacturers affix “expiration dates” as appropriate.>® If the Central American Technical
Regulation is amended to feature a dual date labeling scheme consistent with the Codex Alimentarius, per the
recommendation above, MSPAS and MAGA should also update the RSA to clearly detail this dual date labeling
scheme. Consistent with this dual date labeling scheme, the RSA should clarify that the “expiration date” is
intended to convey the date by which the product should be sold or consumed due to “safety and quality reasons”
and should be affixed only to foods that pose an increased health risk after that date.’” The RSA should permit
manufacturers to instead utilize a quality-based “best before” date to indicate peak freshness for foods that do
not pose such a risk. MSPAS and MAGA should further amend the RSA to explain that food may still be safe to
donate after a quality-based date (or before the “expiration date”) even if the food is no longer marketable.

PROMOTE CONSUMER EDUCATION AND AWARENESS ON THE MEANING OF
® DATE LABELS AND THE APPLICATION TO DONATED FOOD.

Given that most Guatemalans (and people worldwide) erroneously perceive minimum duration dates as
indicators of safety, increasing the sale, consumption, or donation of food after this date will require a change
in behavior.®® Joint public- and private-sector initiatives may help to ensure that stakeholders understand
that quality-based date labels should not be a barrier to consumption or donation. In the United Kingdom, for
example, the Waste and Resources Action Program (WRAP) partnered with the Food Standards Agency and the
Department for Environment, Food and Rural Affairs to promote the redistribution and consumption of food
after the “best before” date.>® Any clarification or standardization of Guatemala’s date labeling regime, such
as the introduction of a dual date labeling requirement, could benefit from a similar education and awareness
campaign for donors, food recovery organizations, and consumers.

Liability Protection for Food Donation

Issue Overview

A significant barrier to food donation is the fear among donors that they will be found liable if someone
becomes sick after consuming donated food. Other countries, including Argentina and the United States,
have established comprehensive protections for both food donors and food recovery organizations.®® These
protections limit the likelihood that these actors will be held legally or financially responsible for any resulting
harm, provided they act in accordance with relevant laws. Guatemala has not developed such comprehensive
liability protections for food donors and food recovery organizations, and Guatemalan laws do not clearly
address the liability that such actors may face in the event a beneficiary is harmed.
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Guatemala’s Consumer Protection Law (Ley de Proteccion al Consumidor y Usario or CPL) is unlikely to impose
liability on food donors and food recovery organizations, but does not explicitly address or offer protection
for food donations.®* The CPL governs the “supplier-consumer relationship” generally® and explains that a
negligent “supplier” selling goods that are flawed, deficient, or unsafe, and that cause harm to a consumer may
face monetary penalties.®® It is unlikely that the CPL would effectively impose liability on food donors and food
recovery organizations for harm arising from donated food. This is because liability is based on the negligent
“sale” of harmful goods, and most donated food is offered free of charge. Further, the CPL defines “suppliers” as
those who charge a price or fee for a good, and most food donors and food recovery organizations deliver food
free of charge.® As a result, these actors are unlikely to face liability pursuant to the CPL.

Even though food donors and food recovery organizations are unlikely to face liability, supply chain actors may
perceive food donation as a potentially risky endeavor and prefer to discard rather than donate safe, surplus
food.

Recommended Policy Actions

ADOPT NATIONAL LEGISLATION THAT ESTABLISHES CLEAR AND

1. COMPREHENSIVE LIABILITY PROTECTION FOR FOOD DONORS AND FOOD
RECOVERY ORGANIZATIONS THAT ACT IN GOOD FAITH.

Guatemala should adopt legislation that offers robust liability protection for food donors and food recovery
organizations. In Argentina, for example, the national Food Donation Law not only facilitates greater recovery
of safe, surplus foods, but also features comprehensive liability protections for food donations that meet
all safety rules and are made free of charge to a qualified intermediary that benefits populations in need.®
Guatemala has previously considered a national Food Donation Law, and a Food Loss and Waste-Prevention
Bill is currently pending consideration. However, neither of these proposed laws featured liability protections
that would extend to food donors and food recovery organizations acting in good faith (buena fe).

Guatemala’s Congress should enact legislation similar to Argentina’s Food Donation Law, providing food donors
and food recovery organizations with a broad and clear grant of protection from liability.%® The legislation should
reflect the general objectives and instructions set forth in SIECA Resolution 145-2005. It should also delegate to
MSPAS regulatory and oversight authority to ensure that food donors and food recovery organizations meet the
minimum requirements for receiving liability protection. As in Argentina, Guatemala could afford donors and
food recovery organizations a presumption of good faith absent a showing of willful misconduct or negligence
resulting in harm to a beneficiary.®

Guatemala could also expand upon the protections offered in Argentina and permit intermediaries to charge
a small fee for donated food. Argentina conditions liability on a “no charge” requirement (i.e., food donors and
food donation intermediaries lose liability protection if they charge final recipients even a small or nominal
fee for the donated food).®® However, this “no charge” restriction ultimately hinders food recovery efforts, as it
eliminates a potential funding source for food recovery organizations that could be used to support operations
or develop innovative models of food recovery and donation, such as nonprofit “social supermarkets.”s®

Tax Incentives and Barriers

Issue Overview

Food donation helps mitigate the costs of hunger and stimulate the economy, but it can also be expensive, as
food donors must allocate time and money to recover, package, store, and transport surplus food that otherwise
would be discarded, usually at no cost. Tax laws can either help offset these expenses and incentivize donation,
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or they can create an additional barrier, contributing to greater food loss and waste. Corporate donors may be
more likely to donate surplus food to food banks if they receive a charitable deduction or credit to offset the
cost of transportation and logistics. While Guatemala currently offers limited tax benefits to incentivize this
donation, such benefits are generally perceived by donors as insufficient for food recovery and donation.

Under the Tax Law (Ley de Actualizacion Tributaria), which amended the income tax regime in 2012, individuals
and businesses may claim a tax deduction of up to five percent of the donor’s annual gross income for monetary
or in-kind donations made to qualified receiving institutions.” Such institutions include nonprofit organizations
and foundations primarily engaged in charitable activities or social assistance (among others)” that are legally
registered as tax-exempt with the governmental tax authority (Superintendencia de Administracion Tributaria
or SAT).” The charitable deduction is capped at 500,000 quetzales (approximately US$65,000) per year.” For
in-kind donations, the deduction may not exceed the “basis value” (i.e., the cost of acquiring or producing the
donated good as valued on the date of donation).™

Food donors and food recovery organizations in Guatemala have expressed concern that these deductions are
not sufficient to incentivize donation,” yet efforts to increase the benefit have not been successful. The Food
Donation Bill introduced in 2018, for example, proposed increasing the deduction to 7.5% of the donor’s gross
income, not to exceed 750,000 quetzales (approximately US$97,500) per year, subject to certain restrictions.”
As previously noted, Congress had not approved this proposed legislation at the time of this writing, so food
donations remain eligible only for the modest benefits set forth in the Tax Law.

Recommended Policy Actions

1 INCREASE THE TAX DEDUCTION AVAILABLE FOR QUALIFYING FOOD
L

DONATIONS AND EXPAND THE BENEFIT TO INCLUDE ASSOCIATED EXPENSES.

As recent efforts to increase the tax benefits available for donated food demonstrate, the existing tax scheme
fails to sufficiently incentivize food donations. According to stakeholders surveyed in Guatemala, donors quickly
reach the annual 500,000 quetzales limit placed on in-kind donations.” Once this limit is reached, donors may be
more likely to discard rather than donate safe, surplus food. To ensure that donors are sufficiently incentivized
for the duration of the taxable period, the government should amend the Tax Law to offer more competitive
benefits for food donation. Specifically, Congress should expand the charitable deduction to allow donors to
recover the costs of transportation, storage, and other associated expenses. Congress should also raise the
deduction cap currently placed on in-kind donations made to qualifying nonprofit entities.” Congress can offer
this higher deduction for all in-kind charitable donations or offer an enhanced deduction only for in-kind food
donations made to food banks and other food recovery organizations.

Tax schemes in other countries may offer models for this change. In Chile, for example, a 2020 tax reform
clarified that companies engaged to manufacturing, importing, or selling food may deduct the total value of
food donated, provided the food has lost commercial value and is still safe for consumption.” In the United
States, food donors may claim an “enhanced tax deduction” of up to 15% of their taxable income for qualifying
food donations.®° This deduction also allows donating businesses to deduct the lesser of (a) twice the basis value
of the donated food or (b) the basis value of the donated food plus one-half of the food’s expected profit margin
(if the food were to be sold at a fair market value).®! This is in contrast to the general deduction allowed for other
in-kind donations aside from food for which donors are only able to claim the basis value of the donated goods.
Offering more substantial benefits such as these may help Guatemala position food donation as a competitive
alternative to simply throwing away food.

PAGE 9



OFFER TAX CREDITS FOR DONATIONS MADE TO FOOD RECOVERY

2. ORGANIZATIONS AND OTHER INTERMEDIARIES THAT DISTRIBUTE DONATED
FOOD TO FOOD-INSECURE POPULATIONS.

Amending the Tax Law to also provide tax credits for qualifying food donations may encourage smallholder
producers or farmers to donate safe, surplus food. Local producers in Guatemala may not generate enough
net taxable profit to benefit from a tax deduction or to offset the associated expenses of on-farm recovery and
donation. Congress should therefore amend the Tax Law to offer a tax credit for qualifying food donations.5?
Compared with a tax deduction, which reduces a taxpayer’s taxable income and is then used to determine the
amount of taxes that must be paid, a tax credit is a direct dollar-for-dollar subtraction from the taxes owed. Tax
credits are also applied evenly across tax brackets and would therefore have a greater impact for small, low-
revenue businesses than a tax deduction.

Miscellaneous

Issue Overview

While countries are increasingly supporting food donation through a myriad of policy interventions, adopting
a national framework has the potential to significantly advance this effort. A national food law or policy can
help create a more unified and comprehensive approach to preventing food loss and waste and to promoting
food recovery and donation. Specifically, such a framework can help clarify food safety rules, standardize date
labels, define liability protections for food donors and food recovery organizations, and set forth additional
tax benefits to which donors may be entitled under relevant law. A national law or policy can also serve as a
foundation for government grant programs and awareness campaigns focused on food system sustainability
and food security.

In the past few years, Guatemala has sought to adopt such a framework, consistent with STECA Resolution No.
145-2005% and its SAN Policy.®* At the time of this writing, however, Congress had not passed a national law on
food donation or food loss and waste prevention.

In the absence of such law or policy, Guatemala’s attention to food loss, waste, and donation has been
decentralized and fragmented. Food recovery organizations and private food system actors have collaborated
to address widespread food insecurity and malnutrition, particularly among the most rural and remote
populations. These stakeholders have critiqued the Food Donation Bill proposed in 2018 and the 2019 Food
Loss and Waste-Prevention Bill pending before Congress at the time of this writing, citing the need for a more
comprehensive and inclusive approach to both issues of food loss and waste as well as food insecurity and
hunger.®> However, if embedded within a national initiative, components of these initiatives could increase
the visibility and resources of food donation operations and ensure that the law effectively supports greater
donations.

Recommended Policy Actions

ADOPT A NATIONAL LAW OR POLICY FOR THE PREVENTION OF FOOD LOSS
® AND WASTE AND THE PROMOTION OF FOOD DONATION.

The government should aim to adopt a comprehensive national law or policy focused on leveraging food
donation as a solution to hunger and food loss and waste. If adopted, the Food Loss and Waste-Prevention Bill
would appear to serve this purpose. As written, however, the proposal does not adequately address all of the
legal issues set forth in this document and described further in the Legal Guide. For example, the proposal does
not introduce a dual date labeling scheme consistent with the Codex Alimentarius, does not offer comprehensive
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liability protections for food donors and food recovery organizations, and does not offer a more competitive
tax benefit for qualifying food donations. If the current proposal is enacted, Congress should consider making
legislative amendments or relevant agencies should take regulatory action to account for the recommendations
contained in this document.

For any national food donation law or policy, Guatemala should ensure that the framework reflects the general
objectives and principles set forth in SIECA Resolution 145-2005 and supports increased access to nutritionally
adequate food, consistent with the 2006 Law for the National System of Food and Nutritional Security.’¢ A
national law or policy should seek to reconcile the environmental concerns associated with food loss and waste
with the high rates of malnutrition, particularly among the most rural populations. For example, the initiative
could offer a higher tax benefit for donated food that conforms to the Guatemalan dietary guidelines,®” thus
ensuring that food donations are not only safe for human consumption in the most literal sense but also meet
minimum nutrition standards.

The government should also guarantee participation and transparency in the legislative and policy design
process. Several government agencies and nongovernmental organizations helped inform the 2018 Food
Loss and Waste-Prevention Bill;®*® the proposal further calls for the creation of a National Commission for
the Supervision of Food Loss and Waste, which would comprise representatives from several government
ministries.®® Many countries are forming intergovernmental commissions and public-private partnerships to
develop national strategies on food security and food loss and waste.®® Accordingly, Guatemala should ensure
that private-sector actors such as food recovery organizations and committed food donors have an opportunity
to help develop and implement relevant programs and policies.

CONCLUSION

While these policy recommendations are intended to help strengthen food donation in Guatemala, they are not
exhaustive. Those committed to reducing food loss and waste and promoting food recovery should seek the
advice of legal experts, policymakers, and other stakeholders to identify the most effective and feasible policy
interventions.
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