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ABOUT THESE RECOMMENDATIONS

This document is a product of The Global Food Donation Policy Atlas project, a partnership between
the Harvard Law School Food Law and Policy Clinic (FLPC) and The Global FoodBanking Network
(GFN)! The Atlas project is an innovative partnership designed to map the laws and policies
affecting food donation in 15 countries over the course of two years and to provide a comparative
legal analysis based on these findings. For each of these countries, the Global Food Donation Atlas
project produces a Legal Guide to identify the laws relevant to food donation in that country. While
the landscape differs across geopolitical borders, the Legal Guides recognize universal issues that
impact efforts to reduce food loss and waste and increase food recovery. These issues include food
safety, date labeling, liability, taxes, and government grants or funding programs.

In-country interviews with relevant stakeholders, including food banks and other food recovery
organizations, food donors, government officials, and legal experts, further informed the content of
the Legal Guide and revealed priority actions for law and policy change. Based on these findings,
FLPC developed specific recommendations for each country. These recommendations are intended
to serve as a companion to the Legal Guides, though both documents may stand alone. The purpose
of these recommendations are to highlight select actions for improving upon laws, policies and
programs relevant to food loss, waste, and donation.

This document sets forth recommendations focused on Peru, where one-third of food that is
produced, or 2 million tons of food, is lost or wasted each year,? while 2.8 million people suffered
from widespread food insecurity prior to the novel coronavirus (COVID-19) pandemic. The discussion
below provides a brief overview of the legal issues most pertinent to food donation, which are
explained in more detail in the Peru Legal Guide. The recommendations included in this report are
not exhaustive, but offer select best practices and policy solutions to reduce food loss and waste
and combat food insecurity through stronger food donation laws and policies in Peru.
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(
SUMMARY OF RECOMMENDATIONS |

The recommendations contained in this document provide a starting point for stakeholders in Peru to strengthen the legal
and policy framework relevant to food donation. Food banks and other organizations whose mission is to reduce food waste
and increase food donation (collectively referred to as “food recovery organizations”), donors, and policymakers should
consider additional opportunities to advance food donation and reduce food waste.

A

To ensure that food is donated safely and does not pose risks to recipients, and to provide clarity to encourage
food donors, the government should:

« Amend the Regulation of the Food Safety Act to explicitly state which food safety provisions
apply to donation-receiving entities.

- Produce and disseminate clarifying guidance to identify which safety requirements apply to
food donors.

To ensure that quality-based date labels do not result in the disposal of food that is otherwise safe for
consumption or donation, the government should:

+ Amend Technical Rule 209.038 to clearly define the expiration date as a safety-based label.

- Adopt a dual date labeling scheme to distinguish between safety-based and quality-based
date labels.

- Permit and promote food donation after the quality-based date under the Food Donation Law.

- Issue clarifying guidance on the meaning of date labels and the application to food donation.

To ensure that liability concerns related to donating food do not deter potential donors, the government
should:

- Amend the Food Donation Law to establish clear, comprehensive liability protections for food
donors and food recovery organizations that act in good faith.

- Establish liability protection that allows food recovery organizations and other intermediaries
to charge a nominal fee for donated food.

- Protect the past-date donation of foods if the date relates to quality rather than safety.

To ensure that food donors and food recovery organizations are sufficiently incentivized to donate food, the
government should:

- Increase the tax deduction available for food donation and activities associated with the
storage, transportation, and delivery of donated food.

- Clarify and expand the tax benefits available during the “state of emergency” donation regime.

- Permit donors to claim a tax benefit for food donation after the quality-based date.

To ensure that all food supply chain actors contribute to food recovery and donation efforts, the government
should:

- Expand the scope of the food donation requirement to align with the Law Against Food Loss
and Waste.

- Implement and enforce the food donation requirement under the Food Donation Law.
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__INTRODUCTION

Food loss and waste represents a major environmental, economic, and social challenge in Peru. The latest
estimates found that nearly 9% of the population was food insecure,® yet approximately 9 million tons of food
is lost or wasted each year.* Although Peru does not track official food waste and loss data, FAO estimates that
42.9% of tomatoes, 40.8% of plantains, and 31.96% of potatoes are lost between production and distribution,®
and 33% of fish is lost before it reaches markets partly due to a lack of adequate storage on fishing vessels.®
Similar to other Latin American countries, on-farm, postharvest losses at the household level in Peru have
been attributed to damage to crops during harvesting or sorting, education of the household head, and the use
of modern inputs.” Additional losses result from transportation, distribution, and storage challenges as well as
inefficient packaging and retail practices.

While the full impact of the COVID-19 pandemic is not yet known, the crisis has significantly disrupted supply
chains in Peru and around the world. Reports from Peru warn of new barriers to food access and a need for
more effective social safety nets to keep millions from slipping into poverty.® Yet, even before the pandemic, the
government has necessarily adopted emergency response measures to temporarily alleviate these issues. The
Peruvian government has demonstrated an interest in promoting progressive legislative and policy initiatives
that address food loss and waste as well as food insecurity and hunger. In 2016, Peru adopted Law 30498 to
promote the donation of food and facilitate the transport of donations in the context of natural disasters (Ley que
promueve la donacion de alimentos y facilita el transporte de donaciones en situaciones de desastres naturales)
(hereinafter “Food Donation Law”).® The Food Donation Law sets forth a standard procedure and tax benefits
for food donations that have lost commercial value but are still safe for human consumption. The Law also
includes a separate donation regime that applies to the free donation of goods, including food, during “states of
emergency” that result from natural disasters.!°

IN 2016, PERU ADOPTED LAW 30498 TO PROMOTE THE DONATION OF FOOD AND
FACILITATE THE TRANSPORT OF DONATIONS IN THE CONTEXT OF NATURAL DISASTERS.

In 2019, Peru adopted Law 30988 to promote the reduction and prevention of food loss and waste (Ley que
Promueve la Reduccion y Prevencion de Pérdidas y Desperdicios de Alimentos) (hereinafter “Law Against Food
Lossand Waste”).While the Law Against Food Loss and Waste does not mention food donation or cross-reference
the Food Donation Law, regulations for the Food Loss and Waste Law adopted in March 2020 reconcile the two
frameworks.”? The Regulations also call for the creation of a Task Force under the Multisectoral Commission
on Food and Nutrition Security (Comision Multisectoral de Seguridad Alimentaria) to create guidelines in
accordance with both laws.*

These legislative developments have the potential to advance the ongoing efforts by private-sector actors to
promote food donation as a solution to both food loss and waste and food insecurity. The Peruvian Food Bank
(Banco de Alimentos Pert or BAP), for example, was created in 2014 to redirect surplus food to food-insecure
populations. Between 2014 and 2019, BAP recovered approximately 9,767 tons of food, preventing over 415
tons of annual CO, emissions."* BAP more than tripled its impact during the first few months of the COVID-19
pandemic, serving 180,000 people in the first month following the outbreak.’®* While BAP’s efforts have had
a significant impact, strengthening laws and policies relevant to food donation can help BAP and other food
recovery organizations scale up their operations in the long term.

The following sections summarize some of the most common and complex legal issues relevant to food
donation, as identified and described in more detail in the Peru Legal Guide. This document also offers policy
recommendations to successfully address those challenges.
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LEGAL CHALLENGES & POLICY
RECOMMENDATIONS

Food Safety for Donations

Issue Overview

A key barrier to food donation in many countries is the lack of knowledge or readily available guidance
regarding safety procedures for food donation. Potential donors are often uncertain as to which food safety
regulations apply to donated food, as opposed to purchased food, as well as the steps necessary to safely donate
food in compliance with applicable regulations. As a result, safe, surplus food that could have been redirected
to populations in need is instead destined for landfills. In Peru, this uncertainty results from the existence of a
fragmented food safety framework that is difficult to potential donors to discern and apply, particularly in the
context of food donation.

Most national food safety provisions are contained in Peru’s Food Safety Act (Ley de Inocuidad de los Alimentos),'¢
and its enabling regulation,”” with oversight delegated to several agencies.’®* The Food Safety Act created a
Permanent Multisectoral Commission on Food Safety (Comision Multisectorial Permanente de Inocuidad
Alimentaria or COMPIAL),”® which includes officials from various ministries, including the Ministries Health
(Ministerio de Salud or MINSA). COMPIAL is tasked with the responsibility to propose national policies for food
and feed safety.?

The Food Safety Act states that, consistent with the Codex Alimentarius, altered, contaminated, adulterated, or
falsified foods are not suitable for human consumption.? It also states that everyone has the right to receive
protection against the production, importation, or free transfer of such foods.?® This general “suitability”
standard is also featured in the General Health Law, (Ley General de Salud),®® which further calls for the
regulation of food to ensure that food is suitable for human consumption.?* The Regulation on Food and
Beverage Safety Oversight and Control (Aprueban el Reglamento sobre Vigilancia y Control Sanitario de
Alimentos y Bebidas)?® and the Health Norm for the Storage of Foods for Human Consumption (Norma Sanitaria
para el Almacenamiento de Alimentos Terminados destinados al Consumo Humano)?® offer such regulations.

Neither the Food Safety Act nor the General Health Law feature a separate section on donated food or explicitly
reference food donation; however, both laws do state that the protections set forth apply to food that is offered
free of charge.?” This suggests that both laws apply to donated food, even though some provisions are beyond the
scope of donation activities. For example, the Food Safety Act includes provisions concerning animal feed.?® The
Regulation of the Food Safety Act does speak directly to food donation. Articles 15 and 16 confirm that receiving
entities are subject to food safety monitoring and surveillance by the relevant authority.?

This oversight is explained in the Food Donation Law, which tasks the General Directorate of Environmental
Health (Direccion General de Salud Ambiental or DIGESA) with ensuring that donation-receiving entities
adhere to appropriate food safety standards and only distribute food that is suitable for human consumption.
Despite reiterating that food donations must be suitable for human consumption, the Law does not offer
additional guidance as to which food safety regulations apply to donated food. The lack of clear guidance may
create confusion among food recovery organizations and deter donors from making donations in the first place.
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Recommended Policy Actions

AMEND THE REGULATION OF THE FOOD SAFETY ACT TO EXPLICITLY STATE
WHICH FOOD SAFETY PROVISIONS APPLY TO DONATION-RECEIVING

e ENTITIES.

The Food Safety Act’s existing regulation is one of the few legal authorities to explicitly address food safety
within the context of food donation. As noted above, articles within the regulation confirm that food recovery
organizations receiving donated food are subject to oversight by the Ministry of Health through DIGESA.! The
Food Donation Law reiterates this responsibility but does not further explain the conditions to which these
organizations must adhere. To ensure that food recovery organizations understand which Food Safety Act
provisions apply to food donations, the responsible ministries should amend the regulation. Specifically, they
should add new provisions clarifying; (1) which of the sanitary conditions apply to food-receiving entities; and
(2) which food safety standards are relevant to DIGESA’s inspection and ensure that donated food is suitable for
human consumption.

PRODUCE AND DISSEMINATE CLARIFYING GUIDANCE TO IDENTIFY WHICH
® SAFETY REQUIREMENTS APPLY TO FOOD DONORS.

Amending existing food safety framework to feature a donation-specific section or to explicitly address food
donation often eliminates uncertainty among food donors. This clarification helps avoid unnecessary food
waste and encourages supply chain actors to donate rather than discard safe food that is no longer marketable.
Clear food safety rules for donation also help ensure that donated food meets applicable safety standards and
does not pose a risk to beneficiaries. Food donors have an interest in ensuring that donated food is safe for
human consumption, as failure to do so may result in liability and preclude them from claiming the tax benefits
set forth in the Food Donation Law (discussed later in this document).

With so many overlapping laws, regulations, and responsible agencies, however, simply amending the Food
Safety Actanditsenablingregulation, or the General Health Law maynot eliminate donor confusion. Accordingly,
DIGESA, in collaboration with other agencies involved in COMPIAL, should develop clarifying guidance for food
donors, setting forth parameters for determining whether a food item is suitable for human consumption, and
thus safe for donation. Offering nonbinding, flexible guidance is the most efficient vehicle through which these
agencies may offer standardized advice to food donors. This guidance may also be developed in consultation
with potential donors in the private sector and donation-receiving entities such as BAP that are also subject to
food safety standards.

Date Labeling

Issue Overview

A major driver of food waste and an obstacle to food donation is the general misconception about date labels
such as “sell by,” “use by,” or “best by” on food products. Many donors and consumers interpret these date labels
as indicators of food safety. Yet for the vast majority of foods, date labels indicate freshness or quality rather
than food safety, and few foods become more likely to carry foodborne illnesses over time. Cautious donors and
food recovery organizations, however, may discard food after the date even if the food is perfectly safe to donate
and consume.

In other countries that have measured the impact of date labels, research shows that consumers generally
confuse date labels with indicators of safety rather than quality. In the United Kingdom, for example, researchers
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found that consumers discard about 22% of food that they could have eaten due to confusion over date labeling.?
Similarly, 84% of Americans report throwing away food after the expiration date due to safety concerns even if
there is minimal risk of a foodborne illness at that time.?® This confusion occurs in the home but also impacts
food businesses’ willingness to donate as well as stigma against past-date food among food donation recipients.

The date labeling regime in Peru perpetuates this cycle of confusion and waste, despite efforts to standardize
date labels. The national Labeling Law (Ley de Etiquetado y Verificacion de los Reglamentos Técnicos de los
Productos Industriales Manufacturados) requires that all perishable packaged foods feature an “expiration date”
(“fecha de vencimiento”).2* This requirement is further explained in Technical Rule 209.038 (Norma Técnica
Peruana NTP209.038),2> which was adopted in 2009 by the National Institute for the Defense of Competition and
the Protection of Intellectual Property (Instituto Nacional de Defensa de la Competencia y de la Proteccion de la
Propiedad Intelectual or INDECOPI).

While INDECOPI adopted the Technical Rule to align with the Codex Alimentarius, the Technical Rule fails to
clearly distinguish between safety-based and quality-based labels, consistent with the Codex.?® The 2018 update
to the Codex Alimentarius General Standard for the Labeling of Prepackaged Foods introduced a dual labeling
scheme, explaining that the “expiration date” is usually a safety-based label, whereas “best before” (“consumir
preferentemente antes de”) is used to convey quality.?” Peru’s Technical Rule, does not adhere to this scheme.
Instead, the Technical Rule describes the “expiration date” as a quality-based label rather than the last date on
which food is safe for human consumption. The Technical Rule also introduces a separate “use by” date (“fecha
limite de utilizacion o fecha limite de consumo recomendada o fecha de caducidad”),* which is similarly defined
as a quality-based label but is not otherwise featured or explained in the rule.

The Technical Rule’s labeling scheme not only conflicts with the prevailing interpretation of the “expiration
date” as a safety-based label, but also confuses donors seeking to safely donate surplus food. The Food Donation
Law promotes the donation of food that meets quality requirements and is still suitable for human consumption
at the time of donation, even though it may no longer be marketable.*® Based on the Technical Rule’s quality-
based definition of the “expiration date,” this provision in the Food Donation Law would seem to allow food to be
donated after the “expiration date.” This interpretation is likely counterintuitive to many donors, who presume
that the “expiration date” indicates the last date on which food is safe to eat. Cautious donors may therefore
avoid donating food after the affixed date, even if it is still suitable for human consumption.

A provision in the Ministry of Economy and Finance (Ministro de Economia y Finanzas or MEF) regulation of
the Food Donation Law may further deter food donation after the affixed date. The MEF Regulation only permits
donors to claim a deduction under the Income Tax Law (Ley del Impuesto a la Renta) for donations made to
receiving entities before the featured “expiration date.”*® These Regulations do not address the possibility that
the food may still be safe for human consumption if the manufacturer used the “expiration date” to convey
quality in accordance with the Technical Rule’s definition. This regulatory provision may lead to unnecessary
food waste. The Regulations do not impose any penalty for donating food after the “expiration date.” However,
without tax benefits available for past-due foods, potential donors are likely to discard food after the expiration
date even if it is still safe for human consumption.

A draft of the Ministry of Development and Social Inclusion’s (Ministerio de Desarrollo e Inclusion Social or
MIDIS) regulation of the Food Donation Law’s donation requirement, published in August 2019, sought to
reinforce this practice. The MIDIS draft regulation expressly prohibited the donation of foods within 15 days
of the “expiration date.”*! While this regulation had not been finalized at the time of writing, it suggests that the
government interprets the “expiration date” as a safety-based date despite the fact that the Technical Rule does
not support this interpretation. This conflicting interpretation is likely to perpetuate confusion among food
donors and food recovery organizations and undermine efforts to donate safe, surplus foods.
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Recommended Policy Actions

1 AMEND TECHNICAL RULE 209.038 TO CLEARLY DEFINE THE “EXPIRATION
® DATE” AS A SAFETY-BASED LABEL.

To establish a date labeling scheme that aligns with the most recent guidance from the Codex Alimentarius, the
government should update the Technical Rule to clearly define the “expiration date” as a safety-based label. The
national Labeling Law establishes that the “expiration date” must be affixed to all perishable packaged goods,
but the Technical Rule defines this date as an indication of quality rather than safety. Accordingly, INDECOPI,
the agency responsible for labeling oversight, should amend the Technical Rule to explain that, consistent
with prevailing interpretation and the Codex Alimentarius’ General Labeling guidelines, the “expiration date”
signifies the last date on which the product should be consumed due to safety (and quality) reasons.** The
amendment should also designate the language of “use by” or “expiration date” to accompany this date, rather
than “best before” which it currently recommends.

ADOPT A DUAL DATE LABELING SCHEME TO DISTINGUISH BETWEEN SAFETY-
® BASED AND QUALITY-BASED DATE LABELS.

Recognizing that a safety-based “expiration date” may not apply to all food products, INDECOPI should further
amend the Technical Rule to provide for a dual labeling system consistent with the Codex Alimentarius. Many
other countries and the food industry are moving toward a dual date labeling scheme that allows manufacturers
to choose between a safety-based label and a quality-based label. For example, the European Union requires
manufacturers to select only one of two standard labels. “Best before” is required for foods where the label
indicates quality, while “use by” or “expiration date” is required if the food safety risk increases after the date.*®

Several EU Member States have also issued guidance clarifying the impact of these dates on food donation and
others have introduced legislation that explicitly allows for donation after the “best before” date (but not after
the “use by” date).** The Consumer Goods Forum, a global network of 400 consumer goods companies across
70 countries, has also called for a standardized dual date labeling system with separate quality and safety date
label phrases.*®

The foundation for such a system already exists in the Technical Rule, which requires an “expiration date” for
perishable food items and offers an alternative “use by” date.*® The appropriate application of this “use by”
date is unclear, but the date is defined as the last day on which the product will feature the quality attributes
that consumers would normally expect, and the last date on which the food is marketable.*” INDECOPI should
rename the “use by” date as a “best before date” or a “best quality before date” to clearly signify it as a quality-
based label. This “quality-based” date may be used instead of an “expiration date” for foods that do not pose an
increased risk to health over time. INDECOPI should also update the Technical Rule to clarify that the term “use
by” is an expression of the “expiration date” label, consistent with the Codex Alimentarius guidance.

PERMIT AND PROMOTE THE DONATION OF FOOD AFTER THE QUALITY-BASED
® DATE UNDER THE FOOD DONATION LAW.

As discussed above, the MEF’s regulations of the Food Donation Law and the draft MIDIS regulations deter food
donation after the “expiration date” has passed under the Food Donation Law. To ensure that such restrictions
do not prevent donors from donating food that is still safe for human consumption, the government should
clarify that any restriction on past-date food donations applies only to the safety-based label.

Specifically, the MEF should amend its existing regulations, which preclude donors from claiming the
tax benefits set forth in subsection x.1) in article 37 of the Income Tax Law after the “expiration date.” The
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amendment should explain that the prohibition on claiming the tax benefit applies only if the “expiration date”
indicates safety (i.e., the past-due food is no longer suitable for human consumption). If Peru adopts a dual
labeling scheme, MEF should also add a provision in the Food Donation Law regulation that expressly permits
donors to claim tax benefits on food donated after the quality-based date if the food is still safe.

As MIDIS develops its final regulations for the Food Donation Law, it should avoid imposing the 15-day
restriction introduced in the draft regulations.*® Prohibiting donations of food within 15 days of the “expiration
date” is likely to result in unnecessary food waste and a missed opportunity to donate safe, surplus food. This is
especially true under the existing date labeling scheme where the “expiration date” is not clearly defined as a
safety-based label. Accordingly, the updated regulations should either reduce the 15-day window or allow food
donors to donate up until the “expiration date,” after which they would be required to attest to the safety of the
product.

If the government adopts a standardized dual date labeling system, MIDIS should ensure that the regulations
dictating the donation requirement expressly permit food donation after the quality-based label date.

ISSUE CLARIFYING GUIDANCE ON THE MEANING OF DATE LABELS AND THE
® APPLICATION TO FOOD DONATION.

Promoting greater education and awareness of the intended meaning and application of date labels may help
reduce food loss and waste and promote greater donation of safe, surplus food. As the government takes the
necessary steps to clarify the existing date label regime and takes any future action to adopt a dual date labeling
system, education campaigns will be critical to inform donors, food recovery organizations, and consumers
of these updates. INDECOPI should take the lead in issuing any clarifying guidance. Joint public- and private-
sector initiatives may further ensure that stakeholders understand that date labels should not stand as a barrier
to donation.

Liability Protection for Food Donations

Issue Overview

A significant barrier to food donation is the fear among donors that they will be found liable if someone becomes
sick after consuming donated food. Other countries, including Argentina and the United States, have established
comprehensive protections for both food donors and food recovery organizations.*® These protections limit the
likelihood that these actors will be held legally or financially responsible for any resulting harm, provided that
they act in accordance with relevant laws. Peru has not developed such comprehensive liability protection for
donors andintermediaries; however, it does offer limited protections for donors and food recovery organizations
in the event that a beneficiary alleges harm.

Specifically, the Food Donation Lawlimits potential liability imposed on these actorsbased on the chain of custody.
Under Article 6 donors are only held civilly or criminally liable for damages if there is proof of gross negligence
or fraud associated with the delivery of the donated food.>® Once the receiving entity assumes possession of
the donation, the burden shifts to that entity. Food recovery organizations and other intermediaries may be
held civilly or criminally liable for any damages arising from gross negligence or imputable fraud between the
moment of receipt and distribution to the beneficiary.” Based on these standards, neither food donors nor food
recovery organizations are held “strictly liable” or deemed automatically responsible regardless of the actions
preceding the harm.

These limits on and shifts in responsibility deviate from the traditional liability scheme set forth under the
Consumer Protection and Defense Code (Cddigo de Protecciony Defensa del Consumidor).5? The Code introduces
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liability according to the consumer-supplier relationship, with suppliers bearing exclusive responsibility for
the suitability and quality of food products offered.> Article 6 of the Food Donation Law, however, makes it clear
that this liability scheme does not apply to food donations, noting that “donors” do not qualify as “suppliers” for
purposes of the Law.>* This exception further limits the potential liability that may otherwise be imposed on
food donors.

Nevertheless, the Food Donation Law does not elaborate on how food donors and food recovery organizations
may avoid liability claims or identify the available defenses in the event that a claim is made. In the absence of
comprehensive protections that set forth clear parameters for avoiding liability and that presume food donors
and intermediaries are acting in good faith, those who are risk averse may avoid donating surplus food.

Recommended Policy Actions

AMEND THE FOOD DONATION LAW TO ESTABLISH CLEAR, COMPREHENSIVE

1. LIABILITY PROTECTIONS FOR FOOD DONORS AND FOOD RECOVERY
ORGANIZATIONS THAT ACT IN GOOD FAITH.

Even though Article 6 of the Food Donation Law limits potential liability imposed on food donors and receiving
entities, Peru should amend the Law to expand the scope of this protection. Specifically, liability protection
should explicitly grant food donors a presumption of good faith that would reduce the likelihood of finding
donors responsible for harm, provided certain conditions are met. In Argentina, for example, comprehensive
liability protections apply so long as donations are made in accordance with conditions set forth in the country’s
Food Donation Law (i.e., donations are made free of charge to a qualified intermediary and benefits populations
in need).* Argentina affords donors and food recovery organizations a presumption of good faith absent any
willful misconduct or negligence resulting in harm to a beneficiary.>

Amendments to the Food Donation Law could emulate these provisions, granting food donors broad and clear
liability protection. This protection should not be absolute: The Law could maintain the rule that food donors
are not shielded from protection if they demonstrate gross negligence or willful misconduct when handling
the donated food prior to distribution. The expanded protections should also cover registered receiving
organizations, ensuring that these actors are similarly protected provided that they act in good faith, comply
with applicable food safety laws, and do not demonstrate intent to compromise the integrity of the donated food.

ESTABLISH LIABILITY PROTECTION THAT ALLOWS FOOD RECOVERY

2' ORGANIZATIONS AND OTHER INTERMEDIARIES TO CHARGE A NOMINAL FEE
FOR DONATED FOOD.

Any amendments to the Food Donation Law that seek to provide comprehensive coverage for both food
donors and food recovery organizations should also allow intermediaries to charge a small fee for donated
food. Countries will often impose a “no charge” requirement (i.e., food donation intermediaries lose liability
protection if they charge final recipients even a small or nominal fee for donated food). This “no charge”
restriction ultimately hinders food recovery efforts, as it eliminates potential funding sources for food
recovery organizations that could be used to support operations or develop innovative models of food recovery
and donation.

The Food Donation Law currently implies this “no charge” requirement, as it defines intermediaries or
“receiving entities” as public or private nonprofit organizations that distribute food free of charge to those in
need.”” “Beneficiaries” are also referred to as those who receive free food.>® While promoting free donations
is consistent with a charitable approach to food donation, it does not provide operations with a sustainable
source of funding that will ultimately benefit the populations served. Any expansion of liability protection
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should therefore consider the potential long-term impact of food recovery organizations and permit registered
nonprofit organizations receiving the donations to charge a significantly reduced or nominal fee for donations.
Nonprofit organizations should be permitted to use the funds generated only to support their operations and
increase capacity to more effectively reduce food waste, hunger, and food insecurity.

PROTECT THE PAST-DATE DONATION OF FOODS IF THE DATE RELATES TO
® QUALITY RATHER THAN SAFETY.

As previously explained, Peru’s current date labeling rules provide for an “expiration date,” but do not clearly
define this date as safety-based rather than quality-based. Nevertheless, adopted and proposed regulations of the
Food Donation Law deter food donation after the “expiration date.”® In the absence of a clear legal provision or
statement from the government that accounts for this issue and explicitly permits food donation after a quality-
based date, food donors and food recovery organizations may be more likely to discard rather than donate food.
Any expanded liability protection in the Food Donation Law should account for this issue and clarify that food
may be donated after the affixed date, provided that the date refers to quality.

Tax Incentives and Barriers

Issue Overview

Food donation helps mitigate the costs of hunger and stimulate the economy, but it can also be expensive, as
food donors must allocate time and money to recover, package, store, and transport surplus food that otherwise
would be discarded, usually at no cost. Tax laws can either help offset these expenses and incentivize donation,
or they can create an additional barrier to donation, contributing to greater food loss and waste. Corporate
donors may be more likely to donate surplus food to food banks if they receive a charitable deduction to offset
the cost of transportation and logistics.

Peru provides such incentives under Chapters II and III of the Food Donation Law. Chapter II updates article 37
of the Income Tax Law to provide a deduction of up to 10% of the donor’s third category net income (i.e., corporate
income) after loss compensation. In the case of food donation and associated expenses (such as transportation
and storage costs), the deduction for donations and expenses may not exceed 1.5% of the total value of net food
sales made by the taxpayer during the fiscal year.®® According to SUNAT, any donations made in excess of the
1.5% limit are not deductible as an expense.® Once food donors reach that limit, they may discard the surplus
food rather than donate it and claim a loss. Such situations require prior communication with SUNAT and
approval from a notary or judge.®?

The deduction is only available for food donations with no commercial value but still suitable for human
consumption and given free of charge to qualifying organizations that are registered as donation-receiving
entities with the government tax authority (Superintendencia Nacional de Aduanas y de Administracion
Tributaria or SUNAT).% This includes public or private nonprofit organizations that are committed to “assistance
or social welfare.”s*

In addition to this tax deduction, both Chapters II and III ensure that the value added tax, known as the General
Sales Tax (Ley del Impuesto General a las Ventas or IGV) in Peru, do not pose a barrier to donation. The Law
creates an exception to the General Sales Tax Law (Texto Unico Ordenado de la Ley del Impuesto General a las
Ventas e Impuesto Selectivo al Consumo or IGV Law)% so that donors may claim the IGV tax credit on donated
food. Both Chapters also exempt food donations from market valuation under the Income Tax Law.

Chapter III confirms that the tax deduction introduced in Chapter II is available for donated goods, more
broadly, and explains that qualifying donations made free of charge do not constitute taxable income.®” Benefits
under Chapter III of the Law are only available during “states of emergency” that result from natural disasters,
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provided the government confirms and explains the law’s application in its official emergency decree. Despite
these benefits, food donors in Peru report that the available financial incentives are not sufficient to motivate
food donation as an alternative to throwing away food.¢®

The additional value of the Chapter III tax benefits for food donors is not readily apparent. Since the tax benefits
in Chapter III largely mirror those set forth in Chapter II, this special donation regime fails to significantly
increase the incentive for food donations during emergency situations. Further, at the time of writing, the
Peruvian government had issued and extended a decree declaring a “state of emergency” in response to the
COVID-19 pandemic.®® However, the decree did not state that the donation of food or other goods would fall
within the scope of the Food Donation Law. As a result, food donors could not claim the additional tax benefit
contained in Chapter III of the Food Donation Law. The decision to not detail the application of Chapter III
during the pandemic may be due to a narrow interpretation of “natural disaster” as the triggering event or to
uncertainty surrounding the application of the Food Donation Law.

Recommended Policy Actions

INCREASE THE TAX DEDUCTION AVAILABLE FOR FOOD DONATIONS AND
1. ACTIVITIES ASSOCIATED WITH THE STORAGE, TRANSPORTATION, AND

DELIVERY OF DONATED FOOD.

To further incentivize taxpayers to donate safe, surplus food, the government should expand the tax benefit
currently provided through the Food Donation Law. The Law currently permits food donors to deduct up to
10% of their net income, not to exceed 1.5% of the donor’s net food sales for the fiscal year. These parameters
limit the economic benefit for food donors, particularly when compared with the tax incentives offered in other
countries. In Colombia, for example, prior to a 2016 tax reform, the Directorate of National Taxes and Customs
(Direccion de Impuestos y Aduanas Nacionales or DIAN) permitted food donors to claim a deduction worth 125%
of the value of food donations made to ABACO, the national food banking network, during the year or taxable
period.” Food donors could also claim the standard tax credit available for charitable donations, currently 25%
of the value of donations made during the taxable year.” Adopting a more competitive benefit such as this may
help Peru more effectively promote food donation as a financially beneficial alternative to simply throwing
away food.

2 CLARIFY AND EXPAND THE TAX BENEFITS AVAILABLE DURING THE “STATE OF

® EMERGENCY” DONATION REGIME.

To fulfil the purpose of the Food Donation Law, the government should clarify the scope of application and the
benefits set forth in Chapter III. As explained above, for the donation procedure and tax benefits in Chapter III
to apply, the government must explicitly detail the how the donation regime applies in the decree announcing a
“state of emergency.” The decision to not apply the regime during the COVID-19 pandemic hasraised questions as
to the Law’s application and whether the “natural disaster” giving rise to the “state of emergency” is interpreted
too narrowly. To avoid further confusion and debate on this issue, the government should amend the Food
Donation Law to trigger Chapter III's special donation regime upon the declaration of a “state of emergency”
regardless of the cause.

Further, the government should enhance the tax benefits available to food donors and donation-receiving
entities during a “state of emergency” (under Chapter III). This may include offering a higher deduction cap or
a separate tax credit for donations made to qualifying institutions. Recognizing donation-receiving entities as
“essential” and providing them with additional financial and personnel resources during “states of emergency”
will allow for more successful food recovery and donation.
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PERMIT DONORS TO CLAIM A TAX BENEFIT FOR FOOD DONATIONS AFTER

® THE QUALITY-BASED DATE.

As explained in the “Date Labeling” section of these recommendations, MEF regulations restrict the availability
of tax benefits to donations delivered before the “expiration date.””? As the government pursues policy
improvements to clarify the meaning of the “expiration date” as a safety-based date and perhaps introduce
a dual date labeling system, MEF should update its regulations to address these changes. Specifically, MEF
should clarify that tax benefits are still available for donations of past-due food provided that the date refers to
quality, not safety.

Donation Requirements or Food Waste Penalties
Issue Overview

Some countries have created food donation requirements or impose monetary penalties for food that is sent
to landfills (often known as organic waste bans or waste taxes) to influence business behavior and promote
sustainable food systems. In principle, Peru introduced this policy solution through the Food Donation Law,
which contains a donation requirement (“obligatoriedad de donacion”) that was intended to go into effect
in August 2019, three years after the Law’s enactment. This requirement is featured in the Law’s fifth final
complementary provision and prohibits all food stores and supermarkets from discarding or destroying food
that has lost commercial value but is still suitable for human consumption.” This provision does not extend
to other actors in the food supply chain such as restaurants or consumers, who may be in possession of safe,
surplus food.

Not only does this narrow scope potentially lead to unnecessary food waste, but it is contrary to the broad
promotion of food donation set forth in the Law Against Food Loss and Waste. This Law endorses food donation
as an action carried out by all natural or legal persons, national or foreign, willing to donate food that may
have lost commercial value but is suitable for human consumption.” Like the Food Donation Law’s definition of
“donor,” this conceptualization of food donation is not so narrowly defined, but envisions a collective effort by
all relevant stakeholders.

Further, atthe time of writing inlate 2020, the Peruvian government had not yet adopted aregulatory framework
to implement and enforce this requirement. In August 2019, MIDIS, the agency tasked with developing the
enabling regulations, published a draft resolution for public comment.” At the time of this writing, however,
MIDIS had not yet finalized regulations and thus was not enforcing the requirement.

Recommended Policy Actions

1 EXPAND THE SCOPE OF THE FOOD DONATION REQUIREMENT TO ALIGN
® WITH THE LAW AGAINST FOOD LOSS AND WASTE.

The Food Donation Law is intended to promote greater food donation to contribute to the nutritional needs
of the most economically vulnerable populations. Achieving this ambitious goal requires participation and
contribution from all relevant actors in the supply chain. Limiting the obligation to donate food to apply only
to supermarkets and warehouses, however, sends a different message. If certain actors are not subject to the
donation requirement contained in the law, they will be exempt from any enforcement action, penalties, or
sanctions that are ultimately imposed for failure to donate safe, surplus food. As a result, these supply chain
actors may be more likely to discard rather than donate food.

The Peruvian Congress should therefore amend the Food Donation Law to impose a donation requirement
on a broader category of supply chain actors. This expanded scope of application would align with the Law’s
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purpose, as well as the stated objectives of the Law Against Food Loss and Waste. Regulations detailing the
application of the requirement and compliance procedures should take into account the unique situations of
various supply chain actors and make accommodations as appropriate. For example, in determining which
supply chain actors are subject to the requirement, the government should consider the potential capacity of
the actor to donate food and whether it would be cost effective to monitor and enforce compliance.

IMPLEMENT AND ENFORCE THE FOOD DONATION REQUIREMENT UNDER THE
® FOOD DONATION LAW.

Even if the Peruvian Congress expands the scope of the donation requirement, it will not ensure greater food
recovery until MIDIS adopts enabling regulations. The authors of these recommendations recognize the
changing circumstances and increased pressures that have resulted from the COVID-19 pandemic; however,
it is critical that MIDIS reconvene its efforts to develop a regulatory framework that will activate the donation
requirement contained in the Food Donation Law.

MIDIS should consult with other government ministries, including the Ministry for Agriculture and Irrigation
(Ministerio de Agricultura y Riego or MINAGRI), which adopted regulations for the Law Against Food Loss and
Waste in March 2020 to help reconcile the legal frameworks designed to promote greater food recovery and
to prevent food loss and waste. MIDIS should also consult other key stakeholders in the private sector such as
major supermarkets and donors who will be subject to the requirement as well as BAP, which handles the food
donations, to ensure the regulations create clear and efficient guidelines and expectations.

CONCLUSION

While these policy recommendations are intended to help strengthen food donation in Peru, they are not
exhaustive. Those committed to reducing food loss and waste and promoting food recovery should seek the
advice of legal experts, policymakers, and other stakeholders to identify the most effective and feasible policy
interventions.
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