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ABOUT THESE RECOMMENDATIONS

This document is a product of The Global Food Donation Policy Atlas project, a partnership between
the Harvard Law School Food Law and Policy Clinic (FLPC) and The Global FoodBanking Network
(GFN)! The Atlas project is an innovative partnership designed to map the laws and policies
affecting food donation in 15 countries over the course of two years and to provide a comparative
legal analysis based on these findings. For each of these countries, the Global Food Donation Atlas
project produces a Legal Guide to identify the laws relevant to food donation in that country. While
the landscape differs across geopolitical borders, the Legal Guides recognize universal issues that
impact efforts to reduce food loss and waste and increase food recovery. These issues include food
safety, date labeling, liability, taxes, and government grants or funding programs.

In-country interviews with relevant stakeholders, including food banks and other food recovery
organizations, food donors, government officials, and legal experts, further informed the content of
the Legal Guide and revealed priority actions for law and policy change. Based on these findings,
FLPC developed specific recommendations for each country. These recommendations are intended
to serve as a companion to the Legal Guides, though both documents may stand alone. The
purpose of these recommendations is to highlight select actions for improving upon laws, policies,
and programs relevant to food loss, waste, and donation.

This document sets forth recommendations focused on Colombia, where 976 million tons of food?
are lost or wasted each year® and an estimated 54.2% of the population was food insecure before
the novel coronavirus (COVID-19) pandemic.? The discussion below provides a brief overview of the
legal issues most pertinent to food donation, which are explained in more detail in the Colombia
Legal Guide. The recommendations included in this report are not exhaustive, but offer select best
practices and policy solutions to reduce food loss and waste and combat food insecurity through
stronger food donation laws and policies in Colombia.
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LY
SUMMARY OF RECOMMENDATIONS

The recommendations contained in this document aim to provide a starting point for stakeholders in Colombia
to strengthen the legal and policy framework relevant to food donation. Food banks and other organizations
whose mission is to reduce food waste and increase food donation (collectively referred to as “food recovery
organizations”), donors, and policymakers should consider additional opportunities to advance food donation
and reduce food waste.

To ensure that food is donated safely and does not pose risks to recipients, as well as provide clarity to
encourage food donors, the government should:

« Amend Law 9/1979 and food safety regulations to feature a donation-specific section.
- Draft regulations to Law 1990/2019 that elaborate on food safety for donations.
- Develop and disseminate clarifying guidance on food safety requirements relevant to donation.

To ensure that quality-based date labels do not result in the disposal of food that is otherwise safe for
consumption or donation, the government should:

- Update regulations on labeling for prepackaged foods, distinguishing between safety-based
and quality-based date labels.

+ Amend Law 1990/2019 to allow the donation of food within five days of the safety-based date
and after the quality-based date.

+ Issue guidance encouraging supply chain actors to donate rather than discard food after the
quality-based date.

+ Promote consumer education on and awareness of the meaning of date labels.

To ensure that liability concerns related to donating food do not deter potential donors, the government
should:

+ Amend Law 1990/2019 to provide comprehensive liability protections for food donors and
qualifying intermediaries.

Remove the “no charge” requirement imposed on receiving institutions in Law 1990/2019.

Extend liability protection to donors who directly donate to final recipients.

Protect the past-date donation of foods if the label relates to quality rather than safety.

To ensure that food donors and food recovery organizations are sufficiently incentivized to engage in food
donation, rather than discard food that is suitable for human consumption, the government should:

- Provide an enhanced benefit for food donation or tiered tax benefits consistent with the food
recovery hierarchy.

- Develop and disseminate guidance to help food recovery organizations apply for VAT-exempt
status.

To ensure that food donors partner with food recovery organizations to promote greater food donation, the
government should:

« Ensure that Law 1990 creates a clear, tailored, and reasonable donation requirement.
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__INTRODUCTION

Food loss and waste represents a major environmental, economic, and social challenge in Colombia. While
22% of Colombians faced moderate to severe food insecurity before the COVID-19 pandemic,® one-third of the
food produced is lost or wasted each year.® A 2016 study published by the National Planning Department of the
Colombian government (Departamento Nacional de Planeacion) revealed that more than 6 million tons of food
arelost at the production, processing, and distribution stages, about 40% of which are fruits and vegetables.” An
additional 3.54 million tons of food are wasted at the retail and consumer levels.® Similar to other Latin American
countries, most of this upstream food loss and waste in Colombia occurs due to a lack of certification, quality
control standards, appropriate infrastructure, and personnel training; inefficient or inadequate management,
transportation, distribution, and storage systems; and inappropriate packaging material and practices.®

While the full impact of the COVID-19 pandemic is not yet known, the crisis has significantly disrupted supply
chains in Colombia and around the world. Reports from Colombia warn of new barriers to food access and a
rise in poverty and extreme hunger, especially among the most rural and isolated communities.!° The federal
government has necessarily adopted emergency response measures to temporarily alleviate these issues.
Yet, even before the pandemic, the federal government demonstrated an interest in promoting progressive
legislative and policy initiatives that combat food loss and waste while also tackling issues of food insecurity and
hunger.* In August 2019, Colombia adopted Law 1990, which established a Policy Against Food Loss and Waste
(Politica Contra la Pérdida y el Desperdicio de Alimentos).’* Law 1990promotes food donation as an important
solution to food and nutrition security and introduces measures to reduce food loss and waste at every level of
the supply chain.”® The Intersectoral Commission of Food and Nutritional Security (CISAN)* was tasked with
developing enabling regulations and setting forth the Policy’s design and implementation by the end of 2020,
but had not done so at the time of writing.*

LAW 990 PROMOTES FOOD DONATION AS AN IMPORTANT SOLUTION TO FOOD AND
NUTRITION SECURITY AND INTRODUCES MEASURES TO REDUCE FOOD LOSS AND
WASTE AT EVERY LEVEL OF THE SUPPLY CHAIN.

This legislative development has the potential to advance the ongoing efforts by private-sector actors and
existing public-private partnerships that are committed to greater food recovery. The Network of Colombian
Food Banks (Asociacion de Bancos de Alimentos de Colombia or ABACO), for example, has rescued an
estimated 25,089 tons of food for 650,054 beneficiaries throughout the country.’* ABACO works with more than
3,000 donors and organizations, building alliances between the public and agricultural, industrial, retail, and
restaurant sectors to improve food and national security in Colombia.”” While ABACO’s efforts help reduce food
waste and food insecurity, strengthening the laws and policies relevant to food donation can guarantee this
sustainable solution will be used whenever possible.

The following sections summarize some of the most common and complex legal issues relevant to food donation,
asidentified and described in more detail in the Legal Guide. This document also offers policy recommendations
to address those challenges.
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LEGAL CHALLENGES & POLICY
— RECOMMENDATIONS

Food Safety for Donations

Issue Overview

A key barrier to food donation in many countries is the lack of knowledge or readily available guidance
regarding safety procedures for food donation. Potential donors are often uncertain as to which food safety
regulations apply to donated food, as opposed to purchased food, as well as the steps necessary to safely donate
food in compliance with applicable regulations. As a result, safe, surplus food that could have been redirected
to populations in need is instead destined for landfills.

Food safety laws in Colombia are mostly contained in Law 9/1979, which sets forth requirements related to
human health, food safety, aquaculture, and the environment.®® Title V of Law 9 specifically establishes rules
for the transportation, manufacture, sale, labeling, and packaging of all food.” For purposes of promoting
food safety, Law 9 establishes that altered, adulterated, and contaminated foods, as well as foods with other
“abnormal characteristics that may affect the health of the consumer,” are not considered “suitable for human
consumption.”??

The Law also confers regulatory authority to the Ministry of Health and Social Protection (Ministerio de
Salud y Proteccion Social or MSPS), tasking the National Institute for Food Safety, Drugs, and Cosmetics (El
Instituto Nacional de Medicamentos y Alimentos or INVIMA) with oversight and enforcement.?* MSPS adopted
Resolution 2674 in 2013, elaborating on the sanitary requirements applicable to persons and entities engaged
in the storage, distribution, transportation, marketing, and handling of food.?* The regulations provide specific
guidance on the avoidance of adulteration and contamination as well as processes for ensuring that all food
sold is safe for human consumption.??

While neither Law 9 nor its enabling regulation explicitly reference food donation, Law 1990 calls for compliance
with these frameworks to ensure that all donated food is “suitable for human consumption.”?* However, Law
1990 does not specify which of Law 9 or Resolution 2674’s provisions apply to donated food or whether food
may still be donated if not all requirements are met. This lack of specification may create some uncertainty for
donors or food recovery organizations, particularly if the requirement does not clearly implicate food safety
(e.g., provisions that address damage to packaging that does not necessarily impact the integrity of the food).?
Without a clear delineation of food safety provisions applicable to donated food, food donors may avoid donating
food even if it is still safe for human consumption.

Recommended Policy Actions

AMEND LAW 9/1979 AND FOOD SAFETY REGULATIONS TO FEATURE A
® DONATION-SPECIFIC SECTION.

In order to eliminate uncertainty regarding which food safety requirements apply to donated food, the
government should update the current food safety framework. The Colombian legislature could propose
an amendment to Law 9, delineating which of the Title V provisions concern food safety and which apply to
food donation operations. Such an amendment would require action at the highest level of government with
leadership from Congress and presidential approval.
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MSPS could also use its delegated authority to promulgate clarifying regulations, consistent with INVIMA’s
current oversight of food donation operations.?® This may involve an update to Resolution 2674 to further
interpret Law 9’s food safety requirements in the context of food donation.?” MSPS could also issue an updated
resolution that focuses exclusively on food donation operations, enumerating which of Law 9’s provisions
pertain to food safety and apply to food donors and food recovery organizations.

2 DRAFT REGULATIONS TO LAW 1990/2019 THAT ELABORATE ON FOOD SAFETY
® FOR DONATIONS.

The recently adopted Law 1990 alludes to Law 9 by requiring all donated food to be “suitable for human
consumption.”?® However, Law 1990 does not explain which of Law 9’s sanitary safeguards or other regulatory
requirements will enable food donors and food recovery organizations to meet this general safety standard.
Accordingly, the government should incorporate a food safety section into Law 1990’s regulations, which were
still in the drafting stage at the time of this writing.

As noted above, CISAN is tasked with developing regulations setting forth the design and implementation of the
Policy Against Food Loss and Waste.?® CISAN has flexibility to draft regulations that define the Policy, and which
further elaborate on certain provisions of Law 1990. CISAN is comprised of several agency representatives
who can help develop a donation-specific food safety section, including representatives from MSPS, which
implements Law 9, and INVIMA, which oversees compliance with food safety rules. Featuring a specific food
safety for donation section will provide food donors and food recovery organizations much-needed clarity on
which of Law 9’s provisions apply when donating food.

Drafting regulations that address food safety for donations will also help reinforce Law 1990’s food recovery
hierarchy.®® Article 3 of Law 1990 places the recovery of food for human consumption above alternative uses
such as compost and animal feed; as previously noted, however, the Law makes it clear that only food that is
“suitable” or safe for human consumption is eligible for donation.®* CISAN can use its regulatory mandate to
ensure that donors and food recovery organizations confidently and safely donate surplus food, consistent with
the hierarchy.

DEVELOP AND DISSEMINATE CLARIFYING GUIDANCE ON FOOD SAFETY
® REQUIREMENTS RELEVANT TO DONATION.

Differentiating which regulations for food safety apply specifically to donated food can be confusing and onerous
for food donors and other stakeholders. Clear guidance from oversight and enforcement agencies on which food
safety requirements apply to donated food would ease concerns of food donors and food recovery organizations
and support increased and safer donation. For example, INVIMA could issue guidance explaining the extent
to which organizations that facilitate the “free donation of food,” as defined under Law 1990, are subject to the
registration, authorization, and verification standards required of other food establishments.3?

Developing such guidance is not unprecedented. In June 2020, MSPS issued provisional guidance on food safety
for donations during the COVID-19 pandemic.* The guidance provides nutritional and safety recommendations
for administrative and health authorities as well as others involved in food donation logistics during the
pandemic. Pursuant to the guidance, which refers to both Law 9 and Law 1990, food may not be donated
when there is visual evidence of alteration or contamination, among other factors. MSPS and INVIMA should
consider developing broader food safety guidance that applies not just during the pandemic but to all instances
of donation.
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Date Labeling

Issue Overview

A major driver of food waste and obstacle to food donation is the general misconception about date labels such
as “sell by,” “use by,” or “best by” on food products. Many donors and consumers interpret these date labels as
indicators of food safety. Yet for the vast majority of foods, date labels indicate freshness or quality rather than
food safety, and few foods become more likely to carry foodborne illnesses over time. Cautious donors and food
recovery organizations, however, may discard food once the date has passed even if the food is perfectly safe to
donate and consume.

In other countries that have measured the impact of date labels, research shows that consumers generally
confuse datelabels with indicators of safety rather than quality. In the United Kingdom, for example, researchers
found that consumers discard about 22% of food that they could have eaten due to confusion over date labeling.3*
Similarly, 84% of Americans report throwing away food after the expiration date due to safety concerns even if
there is minimal risk of a foodborne illness at that time.?* This confusion occurs in the home but also impacts
food businesses’ willingness to donate as well as stigma against past-date food among food donation recipients.

The date labeling legal regime in Colombia perpetuates this cycle of confusion and waste despite efforts to
standardize date labels. The government has imposed date label requirements as part of the country’s
participation in the Andean Community (Comunidad Andina or CAN) trade bloc, comprised of Bolivia,
Colombia, Ecuador, and Peru.? Under Decision 562, CAN member countries agreed to develop, adopt, and apply
Technical Regulations for packaging and labeling products to promote greater uniformity and support the free
flow of trade.®” Accordingly, MSPS adopted Resolutions 2652/2004 and 5109/2005, which establish labeling
requirements for packaged food and raw materials intended for human consumption.®® These Resolutions
require manufacturersto select either a “minimum duration date” (“fecha de duracion minima”)* or a “deadline
for use” (“fecha limite de utilizacion”)*° (also referred to as the “expiration date”) for most packaged foods.*

The option to choose between these two date labels resembles the dual date labeling scheme adopted by the
European Union and endorsed by the Consumer Goods Forum as an effective model to reduce food waste.*?
Yet in practice, Colombia’s scheme falls short of this model, failing to clearly differentiate between foods that
should receive a safety-based versus a quality-based label. Under Colombia’s date labeling scheme, neither the
regulatory definitions for the “minimum duration date” nor the “deadline for use” clearly convey the last date
on which the labeled food is safe to eat.

Recognizing that food is no longer marketable after the “deadline for use,”*® Law 1990 encourages the
donation of food that is unlikely to be sold “preferably five days before” this date.** However, many retailers
are contractually required to return food products to their manufacturers once items cannot be sold, including
items that are approaching their “deadline for use.” Further, provisional guidance issued by MSPS on food
donation during the COVID-19 pandemic confirms that the government interprets Law 1990 as prohibiting the
donation of food products within five days of the date.*

Law 1990 also broadly prohibits the donation of food after the “expiration date.”*®* The Law is silent as to
whether food may be donated after the “minimum duration date” and does not distinguish between the two date
labels. As a result, regardless of whether the affixed date refers to quality or safety, food donors are unlikely to
donate food once the date passes. Food recovery organizations are also unlikely to accept past-due foods out of
precaution.
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Recommended Policy Actions

UPDATE REGULATIONS ON LABELING FOR PREPACKAGED FOODS,
1. DISTINGUISHING BETWEEN SAFETY-BASED AND QUALITY-BASED DATE
LABELS.

Despite standardizing date labels at the national level through Resolutions 2652/2004 and 5109/2005, the
existing labeling scheme does not effectively ensure that all safe, surplus food will be donated rather than
discarded. To clarify which label conveys the last date on which the food is safe to consume, MSPS, which is
responsible for issuing packaging and labeling regulations, should issue updated regulations imposing a
proper dual date labeling scheme. Such a scheme should state that the current “minimum duration date” is a
quality-based label and that the “deadline for use” is a safety-based label.

Many other countries and the food industry are moving toward a dual date labeling scheme that allows
manufacturers to choose between a safety-based label and a quality-based label consistent with the 2018
update to the Codex Alimentarius General Standard for the Labeling of Prepackaged Foods.*” For example, the
European Union requires manufacturers to select only one of two standard labels. “Best before” is required
for foods where the label indicates quality, while “use by” or “expiration date” is required if the food safety risk
increases after the date.*® Several EU Member States have also issued guidance clarifying the impact of these
dates on food donation and others have introduced legislation that explicitly allows for donation after the “best
before” date (but not after the “use by” date).** The Consumer Goods Forum, a global network of 400 consumer
goods companies across 70 countries, has also called for a standardized dual date labeling system with separate
quality and safety date label phrases.®°

Colombia should adopt this dual date labeling scheme to clarify the intended meanings of the “minimum
duration date” and “deadline for use” and further explain the parameters for donating past-due foods.** This
labeling scheme would provide greater certainty to consumers, food donors, and food recovery organizations
as to the meaning of these dates and may reduce the amount of food that is thrown away.

AMEND LAW 1990/2019 TO ALLOW THE DONATION OF FOODS WITHIN FIVE
® DAYS OF THE SAFETY-BASED DATE AND AFTER THE QUALITY-BASED DATE.

Recognizing the ambiguity within the current date labeling regime, Colombia’s legislature should amend Law
1990 to ease the prohibition on donating food within five days of the “deadline for use.” This broad prohibition
fails to acknowledge that many manufacturers are currently misusing the “deadline for use” to indicate quality
rather than safety. It also prevents the donation of food that is still be safe to eat in the days prior to the affixed
safety-based date. Further, Law 1990 is currently silent on whether food may be donated after the “minimum
duration date.” This allows donors to assume that they cannot safely donate food after this date, even though it
indicates quality rather than safety. As Colombia better distinguishes the “deadline for use” as a safety-based
date and the “minimum duration date as a quality-based date, Congress should update Law 1990 to explicitly
allow the donation of food after the quality-based date.

ISSUE GUIDANCE ENCOURAGING SUPPLY CHAIN ACTORS TO DONATE RATHER
® THAN DISCARD FOOD AFTER THE QUALITY-BASED DATE.

Even if Colombia updates its date labeling regulatory regime and Law 1990 to explicitly permit food donations
after the quality date, many retailers may still be contractually required to return unmarketable food to the
manufacturer. Retailers in Colombia report that such arrangements are common.> For example, some retailers
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may agree to a contract term that requires retailers to return unsold food product to the manufacturer one week
before the affixed date. While the retailers wish to donate this food that is quickly losing its commercial value,
such contractual provisions prohibit this charitable action. To ensure that food retailers can donate food that is
no longer marketable but still suitable for human consumption, CISAN should issue guidance that encourages
food industry actors to promote donation rather than return as part of their contractual arrangements.

PROMOTE CONSUMER EDUCATION ON AND AWARENESS OF THE MEANING OF
® DATE LABELS.

Given that the “minimum duration date” and the “deadline for use” are currently used interchangeably,> the
government should facilitate consumer education and literacy on their intended and respective meaning.
CISAN and INVIMA should develop such guidance under the framework of Law 1990 to inform donors, food
recovery organizations, and consumers that not all dates convey safety, but may instead indicate quality.

If MSPS adopts a new resolution to create a dual date labeling scheme, consumer education will also be
necessary to clarify the difference between quality-based and safety-based labels. Joint public- and private-
sector initiatives may help ensure that stakeholders understand that date labels should not pose a barrier
to donation. Any clarification or standardization of this regime, such as the introduction of a dual labeling
requirement, will also require education and awareness campaigns for donors, food recovery organizations,
and consumers.

Liability Protection for Food Donations

Issue Overview

Asignificant barrier to food donation is the fear among donors that they will be found liable if someone becomes
sick after consuming donated food. Other countries, including Argentina and the United States, have established
comprehensive protections for both food donors and food recovery organizations.>* These protections limit
the likelihood that these actors will be held legally or financially responsible for any resulting harm, provided
that they act in accordance with relevant laws. Colombia has not developed such comprehensive liability
protection for donors and intermediaries; however, it does offer limited protections for donors in the event that
a beneficiary alleges harm.

In Colombia, Article 18 of Law 1990 provides a “limitation of liability,” which establishes extracontractual duty
over donated food based on its chain of custody.® Article 18 explains that receiving institutions—only legally
registered nonprofit institutions whose purpose is to collect food to be distributed free of charge to populations
in need®*—are responsible for the receipt, storage, and quality of food to be delivered to beneficiaries.>”
Designating the receiving entities as responsible for the donated food ultimately limits the responsibility
imposed on donors once the intermediary takes possession of the donation. However, this burden shift does
not explicitly preclude the possibility that a food donor may be held liable for purposeful, reckless, or negligent
acts leading up to the moment of donation. For example, food donors are not clearly shielded from liability for
acts leading to the contamination or adulteration of food during the manufacture, package, or transport stages.

Law 1990 does not include similar limits for food recovery organizations. Unlike Argentina’s Food Donation
Law, which protects food recovery organizations that act in good faith (and adhere to applicable food safety laws
and other conditions),*® Colombia’s Law 1990 is silent on the issue of intent or food faith. Thus, food recovery
organizations may be found strictly liable for harm regardless of whether they act negligently or are without
fault.
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Recommended Policy Actions

1 AMEND LAW 1990 TO PROVIDE COMPREHENSIVE LIABILITY PROTECTIONS
[

FOR FOOD DONORS AND QUALIFYING INTERMEDIARIES.

The inclusion of Article 18’s limited liability provision in Law 1990 indicates that Colombia is cognizant of
potential liability concerns about food donors. Unfortunately, the provision as written falls short of offering
comprehensive protection for food donors that act in good faith and adhere to relevant laws. To ensure that
potential liability does not deter food donation, the Colombian legislature should amend Article 18 of Law 1990
to provide more robust protection, akin to that offered in Argentina or the United States.*® The provision should
protect food donors adhering to provisions of Law 1990 and to applicable food safety regulations. Colombia
should limit other protections so that donors who “willfully” violate the law, for example, may still be held liable
for harm to beneficiaries.

In addition to providing more robust protections for food donors, the government should extend the provision
to certain intermediaries that similarly demonstrate compliance with applicable law. The current formulation
of Law 1990 leaves food banks and other food recovery organizations open to “strict liability” in the event that
a beneficiary claims damages. While the shift in responsibility seems intended to provide assurance to food
donors, it disregards the care that intermediaries take to safely receive, handle, and distribute donated food.®°
Accordingly, Colombia should extend liability protection to include food banks and food recovery organizations.
Such protection may be limited to those nonprofit organizations that have registered with the government as
having a charitable purpose, including the promotion of health, environmental protection, human rights, social
development, and poverty reduction.5!

2 REMOVE THE “NO CHARGE” REQUIREMENT IMPOSED ON RECEIVING
[

INSTITUTIONS IN LAW 1990/2019.

To expand liability protections in Law 1990, Colombia should amend the language to expressly permit food
donations that are offered to beneficiaries for a nominal fee. This amendment would require removing the
Law’s “no charge” requirement. Article 18 explains that shifting the burden of responsibility from the donor
to receiving institutions only applies if the receiving institutions distribute donations “free of charge” to
populations in need.®® Accordingly, food donors may retain responsibility if they donate to an organization that
charges a nominal fee for the donation. This limitation may deter food donors from working with innovative
recovery models such as social supermarkets (nonprofit groceries) or other low-cost, market-based operations.

Removing the “no charge” requirement would better enable CISAN to promote Law 1990’s food loss and waste
objectives. The Law specifically endorses innovative projects and solutions intended to reduce food loss, waste,
and insecurity. Organizations pursuing such innovation should be permitted to charge a low price for donated
food in order to cover startup costs and sustain operations. Charging a nominal fee would enable receiving
institutions (with missions consistent with Law 1990’s purpose) to generate funds to support their self-
sufficiency and ultimately benefit the country’s food-insecure populations. Extending liability protections to
cover donations made to these organizations will help support their operations.

EXTEND LIABILITY PROTECTION TO DONORS WHO DIRECTLY DONATE TO

® FINAL RECIPIENTS.

Colombia’s Congress should amend Law 1990 to not only protect food donors that deliver food to qualified
receiving institutions, but also those donors that deliver food directly to those in need, provided they adhere to
relevant law. Colombia’s food banking network plays a critical role in facilitating food donation. Yet expanding
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food donation operations may require innovative solutions that streamline food recovery efforts and enable
food donors to distribute food directly to beneficiaries. For example, Eatcloud, a startup company, and ABACO
developed an app that relies on cloud-based technology to monitor the food supply and connect food donors
to eligible beneficiaries.®® Such innovative solutions do not replace intermediaries such as ABACO, but offer
a service to retailers and producers to more directly offload safe, surplus food to beneficiaries. Amending
Law 1990 to permit and protect supply chain actors that use these resources to streamline food donation will
ultimately further the Law’s objectives.

PROTECT THE PAST-DATE DONATION OF FOODS IF THE LABEL RELATES TO

® QUALITY RATHER THAN SAFETY.

As previously explained, Colombia’s existing date labeling regime fails to clearly distinguish between safety-
based and quality-based labels. The prohibition on donation of foods that are within five days of the “deadline for
use” may also lead to needless waste of safe, surplus food. Accordingly, as the government necessarily clarifies
the intended meanings of these dates, it should also expand liability protection to food donors and food recovery
organizations that distribute food after a quality-based date and prior to a safety-based date.

Tax Incentives and Barriers

Issue Overview

Food donation helps mitigate the costs of hunger and stimulate the economy, but it can also be expensive, as
food donors must allocate time and money to recover, package, store, and transport surplus food that otherwise
would be discarded, usually at no cost. Tax laws can either help offset these expenses and incentivize donation,
or they can create an additional barrier to donation, contributing to greater food loss and waste. Corporate
donors may be more likely to donate surplus food to food banks if they receive a charitable deduction to offset
the cost of transportation and logistics.

Colombia offers such benefit under the national tax statute. Article 257 of the Tax Law provides for a tax credit
equivalent to 25% of the value of donations in the taxable year or period for donations made to nonprofit entities
registered as engaging in the promotion of health, environmental protection, human rights, social development,
and poverty reduction.® This includes ABACO and other nonprofit food recovery organizations. A few years
before the 2016 tax reform, the Directorate of National Taxes and Customs (Direccion de Impuestos y Aduanas
Nacionales or DIAN), approved a deduction of 125% of the value of donations made to ABACO’s member food
banks during the year or taxable period.®® In 2018, DIAN indicated that donations previously eligible for this
enhanced benefit may only receive the 25% tax credit set forth in Article 257.5¢ The enforceability of this ruling
remains subject to consideration.®”

Law 1990 reiterates that food donations made to nonprofit entities are eligible for benefits set forth in the Tax
Law, although it does not state the specific benefits that donors receive.® It also calls for the creation of a tax
scheme that incentivizes agricultural and industry actors as well as consumers to not destroy food that may be
recovered consistent with the Law’s recovery hierarchy.®® The Law does not detail this tax scheme or promote
an enhanced benefit that will incentivize taxpayers to prioritize donation over other forms of food recovery.

TheLawisalsosilentonthevalue-addedtax (VAT)scheme, from which most food donations are exempt. Colombia
imposes a standard VAT rate of 19% but exempts most food items that comprise the “family basket.”” The Tax
Law also carves out an exemption for food donations made to legally recognized nonprofit entities, provided
certain conditions are met.” Donors may be precluded from claiming the exemption if MSPS determines that
the food is not suitable for human consumption or if the donation is made to a food recovery organization that
is not registered as a nonprofit entity.”
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Recommended Policy Actions

1 PROVIDE AN ENHANCED BENEFIT FOR FOOD DONATION OR TIERED TAX
L

BENEFITS CONSISTENT WITH THE FOOD RECOVERY HIERARCHY IN LAW 1990.

In accordance with its delegated authority under Law 1990, CISAN should coordinate with DIAN to develop
a tax regulatory framework that effectively promotes food recovery consistent with the Law’s food recovery
hierarchy. Specifically, the government should ensure that donors are eligible for an enhanced tax benefit
for food donations as opposed to other forms of food rescue and recovery. Colombia already has a precedent
for this tax scheme: as mentioned above, in 2013, DIAN approved a tax deduction equal to 125% the value of
donations made to ABACO and other organizations dedicated to the promotion of human rights during the year
or taxable period—a benefit that may no longer be available pursuant to a 2018 decision by the tax authority. To
incentivize greater donations under Law 1990, the government should either clarify the continued availability
of this enhanced deduction or reinstate this benefit for qualifying food donations.

Alternatively, Colombia’s Congress can amend the Tax Law to introduce a tiered-benefit scheme that reinforces
the food recovery hierarchy set forth in Law 1990. For example, Colombia can limit the highest deduction offered
to those who make monetary and in-kind donations to ABACO or registered food assistance organizations.
Lesser benefits will still be available for food donated for animal feed or other purposes that reduce food waste.
The tiered taxation scheme can also reflect prevailing nutrition guidance established in the Food-Based Dietary
Guidelines for the Colombian Population (Las Guias Alimentarias Basadas en Alimentos para la poblacion
colombiana or GABAS), offering a higher benefit for donating perishable goods, such as fruits, vegetables,
and healthy proteins.” MSPS recently applied these guidelines to promote nutritional donations as part of its
COVID-19 guidance.™

In addition to or in lieu of these amendments, CISAN and DIAN should issue guidance encouraging taxpayers
to prioritize food donation when seeking to claim a charitable tax benefit. Regulations to Law 1990 should also
remind taxpayers that deductions are available for in-kind and monetary donations made to ABACO and other
registered food recovery organizations.

DEVELOP AND DISSEMINATE GUIDANCE TO HELP FOOD RECOVERY

® ORGANIZATIONS APPLY FOR VAT-EXEMPT STATUS.

Since the VAT is not a practical deterrent to donating food in Colombia, DIAN should ensure that food donors
and food recovery operations are aware of the existing exemptions. Specifically, DIAN should issue clarifying
guidance to explain the benefits of the VAT exemption to which registered nonprofits may be entitled and
provide detailed steps to apply for this exemption status. The guidance should list necessary documentation,
templates for relevant forms, an estimated timeline for the review process, and points of contact within DIAN.
Finally, it should remind tax-exempt entities of their obligation to resubmit relevant documentation when their
authorized status expires and provide an explanation of the consequences for failure to do so.

Donation Requirements or Food Waste Penalties

Issue Overview
Some countries have created food donation requirements or impose monetary penalties for food that is sent

to landfills (often known as organic waste bans or waste taxes) to influence business behavior and promote
sustainable food systems. Colombia’s Law 1990 obligates food donors to consider donating surplus food to
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reduce food loss and waste, but it falls short of mandating donation or banning food waste.” Article 17 explains
that DIAN may impose sanctions for failure to comply with the measures against food loss and waste contained
in the Law. "® However, without an explicit or enforceable donation requirement, DIAN is unlikely to impose
such sanctions on those who waste safe, surplus food.

Recommended Policy Actions

ENSURE THAT LAW 1990 CREATES A CLEAR, TAILORED, AND REASONABLE
® DONATION REQUIREMENT.

The current language of Law 1990 suggests that taxpayers may be sanctioned for failure to comply with the
Law’s food waste prevention and food recovery objectives. As written, however, the Law falls short of creating an
actionable donation requirement. While such requirements are not always supported by private-sector actors
who prefer voluntary partnerships with food recovery organizations, conversations with industry stakeholders
in Colombia revealed support for a mandatory donation requirement. In fact, there is concern that without such
requirement, the Law will not succeed.” To ensure that such a requirement is sufficiently tailored to meet the
Law’s objectives without being too onerous on food donors, CISAN should consult with private-sector actors
such as ANDI (Asociacion Nacional de Empresarios de Colombia) to develop a clarifying, balanced regulation. If
necessary, Congress should amend the Law to ensure agency oversight, enforcement, and, ultimately, industry
compliance with the donation requirement.

CONCLUSION

While these policy recommendations are intended to help strengthen food donation in Colombia, they are not
exhaustive. Those committed to reducing food loss and waste and promoting food recovery should seek the
advice of legal experts, policymakers, and other stakeholders to identify the most effective and feasible policy
interventions.
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