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—_INTRODUCTION

Purpose of this Legal Guide

Food loss and waste is one of the greatest food system challenges that we face today. An estimated one-third of
food produced globally is ultimately lost or wasted along the supply chain;! this amounts to approximately 1.3
billion tons of food each year that ends up in the landfill.? Food loss or waste occurs at every stage of the food
system: during the initial harvest due to low market prices, because of high labor costs and demand for perfect-
looking produce; by grocery stores and restaurants over-estimating customer demands; and by consumers
who engage in inefficient shopping and cooking practices and lack a clear understanding about date labels.?

These behaviors have significant environmental, economic, and social consequences: food that is ultimately lost
or wasted has a huge carbon footprint of 3.3 gigatons,* using roughly 28% of agricultural land® and accounting
for eight percent, or 70 billion tons, of total global greenhouse gas emissions.® Collectively, this damage costs
approximately $940 billion per year.” Meanwhile, more than 820 million people are undernourished and one
in nine are food insecure.® The international community has sought to address this paradox and mobilize the
reduction of food waste, especially within the framework of the 2030 Agenda for Sustainable Development and
Sustainable Development Goal 12.3.°

In many countries, food donation has emerged as a popular and logical solution to redirect safe, surplus food
destined for landfills into the hands of those who need it most. Most food donations are facilitated through food
banks or other charitable, nongovernmental organizations that recover surplus, wholesome food and redirect
it to local beneficiary agencies (such as soup kitchens, shelters, and community pantries) to feed low-income,
food-insecure persons. As food insecurity, food loss, and food waste continue to rise, new, innovative models of
food recovery have emerged around the world.

However, uncertainty surrounds the laws and regulations most relevant to food donation. To help address
the most pressing questions, the Harvard Law School Food Law and Policy Clinic (FLPC) and The Global
FoodBanking Network (GFN) have partnered to create The Global Food Donation Policy Atlas.!’ This innovative
partnership maps the laws and policies affecting donations in 15 countries over the course of two years. The
project aims to identify and explain national laws relating to food donation, analyze the most common legal
barriers to promoting greater food donation, and share best practices and recommendations for overcoming
these barriers.

THE PROJECT AIMS TO IDENTIFY AND EXPLAIN NATIONAL LAWS RELATING TO

FOOD DONATION, ANALYZE THE MOST COMMON LEGAL BARRIERS TO PROMOTING
GREATER FOOD DONATION, AND SHARE BEST PRACTICES AND RECOMMENDATIONS
FOR OVERCOMING THESE BARRIERS.

This Legal Guide focuses on Colombia, where more than one-third of food that is produced, or 9.76 million
tons," islost or wasted each year,'? and an estimated 54.2% of the population was food insecure prior to the novel
coronavirus (COVID-19) pandemic.”®* FLPC and GFN, in collaboration with partners in Colombia,** developed
this resource to help food donors, food banks, and other intermediaries (hereinafter collectively referred to as
“food recovery organizations”) understand the relevant legal frameworks that impact food waste and donation
efforts. This Guide also serves as a resource for those in other countries who are looking to inform their own
food donation laws and policies.

After providing initial commentary on food loss and recovery in Colombia, this Guide provides an overview of
the legal frameworks most relevant to food donation at the national and local levels. The subsequent sections
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look more closely at the laws generally applicable to food donation: food safety laws and regulations, food date
labeling laws, “Good Samaritan” or liability protection laws, tax incentives for food donation and/or tax policy
disincentives, and waste diversion laws that penalize food waste or require recovery. The extent to which
Colombia has developed and subsequently implemented these legal frameworks compared to other countries
may vary.

State of Food Insecurity, Food Loss, Waste, and
Recovery in Colombia

Policies to promote food donation gain new importance when a country is battling issues of both food waste and
food insecurity among greater socioeconomic challenges. This is the case in Colombia, which despite having
one of the highest economic growth rates in Latin America, is experiencing economic instability and rising
food insecurity. Periodic spikes in inflation and pressure on food prices, for example, have undermined the
food security of Colombians, with 22% of the population facing moderate to severe food insecurity prior to the
COVID-19 pandemic.?”® Rising rates of unemployment have led to social unrest and economic uncertainty within
the vulnerable middle class.' Those at risk of unemployment have expressed concern about slipping below the
poverty line, where 17.5% of the population were living in 2019."

Such conditions have only worsened following the outbreak of COVID-19 in 2020. While the full impact of the
pandemic remains unknown, Colombia has reported an emergence of poverty and extreme hunger, especially
among the most rural and isolated communities.’® In this respect, Colombia is not unique: the United Nations
World Food Programme (WFP) estimated that the socioeconomic impacts of the COVID-19 pandemic in Latin
America and the Caribbean would push 14 million people into a state of severe food insecurity by the end of
2020.%

WHILE THE FULL IMPACT OF THE PANDEMIC REMAIN UNKNOWN, COLOMBIA HAS

REPORTED AN EMERGENCE OF POVERTY AND EXTREME HUNGER, ESPECIALLY
AMONG THE MOST RURAL AND ISOLATED COMMUNITIES.

Before the pandemic, Colombia had demonstrated awareness of the population’s hunger and food insecurity and
pursued initiatives to improve these conditions. For example, in 2007, several executive agencies collaborated
to develop the National Plan for Food Security and Nutrition (Plan Nacional de Seguridad Alimentaria y
Nutricional or PSAN) to inform actions from 2012-19.2° In 2009, Colombia adopted Law 1355 to address obesity
as an issue of public health.** That same year, Colombia created the Intersectoral Commission of Food and
Nutritional Security (Comision Intersectorial de Seguridad Alimentaria y Nutricional or CISAN) to develop a
holistic strategy for combatting malnutrition and food insecurity.??

These efforts also aimed to reduce the double burden of malnutrition, or the coexistence of overweight and
obesity with nutritional deficiencies that lead to wasting or stunting.?® Children and adolescents are most
directly affected, but this risk to population health has broader societal implications. The measurable economic
costs of malnutrition, for example, account for approximately 11% of Colombia’s gross domestic product
(GDP).2*
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Colombia by the Numbers

Population Prevalence of severe food insecurity =~ World Bank Classification
49,085,000 N/A Upper Middle Income
Median Age Global Food Security Index Human Development Index
31.2 69.4 0.761

GDP GINI Index FLW Estimates

$323.8 billion 50.4 9.76 million tonnes

Poverty rate
(national poverty lines)
27%

Food Sustainability Index
7.2

L] Source: The Global FoodBanking Network, October 2020.
a

While the government has exhibited a commitment toimprove healthy food access among consumers, it has also
taken steps to improve food system sustainability. A 2016 study published by the National Planning Department
of the Colombian government (Departamento Nacional de Planeacion) revealed that more than 6 million
tons of food are lost at the production, processing, and distribution stages, about 40% of which are fruits and
vegetables.?® An additional 3.54 million tons of food are wasted at the retail or consumer levels.?® Similar to other
Latin American countries, most of this upstream food loss and waste occurs due to a lack of certification, quality
control standards, appropriate infrastructure, and personnel training; inefficient or inadequate management,
transportation, distribution, and storage systems; and inappropriate packaging material and practices.?”

IN AUGUST 2019, COLOMBIA ADOPTED LAW 1990, WHICH ESTABLISHED THE POLICY
AGAINST FOOD LOSS AND WASTE (POLITICA CONTRA LA PERDIDA Y EL DESPERDICIO
DE ALIMENTOS). THE LAW PROMOTES FOOD DONATION AS AN IMPORTANT SOLUTION
TO FOOD AND NUTRITION SECURITY. IT ALSO INTRODUCED MEASURES TO REDUCE
FOOD LOSS AND WASTE AT EVERY LEVEL OF THE SUPPLY CHAIN.

Recognizing that such high rates of food loss and waste are troubling given the prevalence of food insecurity
and poverty among the Colombian population, the federal government supplemented efforts to mitigate hunger
and poverty with new initiatives that promote greater food recovery and donation.?® In August 2019, Colombia
adopted Law 1990, which established the Policy Against Food Loss and Waste (Politica Contra la Pérdida y el
Desperdicio de Alimentos).?* The Law promotes food donation as an important solution to food and nutrition
security. It also introduced measures to reduce food loss and waste at every level of the supply chain.*® Specific
provisions of Law 1990 as they relate to food donation are discussed later in this Guide.

Under Law 1990, CISAN was delegated the task of issuing regulations setting forth the design and implementation
of the Policy by the end of 2020.%! As previously mentioned, CISAN is the primary vehicle for combatting
food insecurity and malnutrition in Colombia. It is comprised of several authoritative bodies, including
representatives from the Ministry of Health and Social Protection (Ministerio de Salud y Proteccion Social or
MSPS), the Ministry of Agriculture and Rural Development (Ministerio de Agricultura y Desarrollo Rural or
MADR), and the Ministry of Environment and Sustainable Development (Ministerio de Ambiente y Desarrollo
Sostenible), among others.?

As of the date of this writing, CISAN had not yet issued enabling regulations. The directive under Law 1990
marks the first time CISAN was tasked with a regulatory mandate, and the scope of the CISAN’s legal authority
to develop, implement, and enforce regulations remains uncertain.
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In addition to developing national food donation legislation, the Colombian government has promoted
multistakeholder partnerships focused on the prevention and mitigation of food loss and waste at the local,
national, and regional levels. In October 2019, Colombia hosted the first Latin American summit on food loss and
waste, with support from the Food and Agricultural Organization of the United Nations and the Inter-American
Development Bank, among others.®* The summit highlighted Colombia’s efforts to cut food loss and waste in
half by 2030, consistent with Sustainable Development Goal 12.3.3* It also provided a platform from which to
discuss the regional challenges in reducing food loss and waste and to highlight some emerging legislative and
policy developments in Latin America.

The Summit featured food recovery organizations that have long supported government initiatives to reduce
both food waste and food insecurity. The Network of Colombian Food Banks (Asociacion de Bancos de Alimentos
de Colombia or ABACO), for example, has rescued an estimated 25,089 tons of food for 650,054 beneficiaries
throughout the country.*> ABACO works with more than 3,000 donors and organizations, building alliances
between the public and agricultural, industrial, retail, and restaurant sectors to improve food and national
security in Colombia.?® For example ABACO’s Sustainable Waste Management (Gestion de Merma Sostenible)
program and Return Logistics (Logistica de devoluciones) program support the collection of surplus food
among food industry actors.?”

As Colombia seeks to reduce food loss and waste and mitigate food insecurity, relevant actors must recognize
and understand the laws that apply to food donation. The remaining sections of this Legal Guide provide an
overview of Colombia’s food donation legal framework and address the issues most likely to arise for food
donors, food recovery organizations, policymakers, and other interested stakeholders.

OVERVIEW OF COLOMBIA’S

RELEVANT LEGAL FRAMEWORK

The Colombian Constitution establishes a civil law country in which the Constitution serves as the primary
source of law and the legal system is based primarily on written laws rather than common law jurisprudence.®
Colombia is organized as a unitary, decentralized republic, with political power divided between a judicial
branch, an executive branch (president and vice president), and a bicameral legislative branch (congress) that
comprise the central government.?® With its legislative authority, the central government introduces bills for
congressional approval, which are eventually signed into law by the president.*° The executive branch also
includes 16 ministries and administrative agencies, each dedicated to the implementation and oversight of
a different policy area. Colombia’s departments (or states) and the districts and local municipalities located
therein, do not have legislative or judicial authority. However, elected officials such as deputies and councilors
have the authority to issue binding rules in their respective jurisdictions consistent with national law and
policy.*!

Within this political structure, the central government has the authority to establish laws and policies relevant
to food loss, food waste, and food donation, in accordance with the Constitution. The Colombian Constitution
formally recognizes the human right to adequate food and the protection of health. Therefore, it sets the
foundation for a comprehensive legal framework that promotes food donation.** These rights are reflected in
national food safety laws, the recently adopted Law 1990, and other laws relevant to food rescue and recovery.

Law 9 of 1979

The president of Colombia executed the national food law for the protection of human health in 1979 (Ley 9 de
1979), which contains regulations related to human health, food safety, aquaculture, and the environment.*?
Law 9 was adopted in accordance with Article 78 of the Colombian Constitution, which provides for Congress
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to “regulate the control of the quality of goods and services offered and provided to the community.”** Title V of
Law 9 establishes specific rules for the safe transportation, manufacture, sale, labeling, and packaging of food,
conferring regulatory authority to MSPS.*°

TITLE V OF LAW 9 ESTABLISHES SPECIFIC RULES FOR THE SAFE TRANSPORTATION,

MANUFACTURE, SALE, LABELING, AND PACKAGING OF FOOD, CONFERRING
REGULATORY AUTHORITY TO THE MINISTRY OF HEALTHY AND SOCIAL PROTECTION.

Pursuant to this authority, MSPS adopted Resolution 2674 in 2013, elaborating on the sanitary requirements
applicable to persons and entities engaged in the storage, distribution, transportation, marketing, and handling
of food.*® The regulations provide specific guidance on the avoidance of adulteration and contamination, and
processes for ensuring that all food sold is safe for human consumption.*” For example, the decree sets forth
principles of “Good Manufacturing Practices” that apply to facilities, equipment, and food handling personnel.*®
The regulations do not specifically mention food donation, food banks, or the free delivery of food. However,
as food banks engage in activities subject to the Resolution, ABACO and its member banks comply with the
enumerated quality control and safety measures.*®

Responsibility for ensuring compliance with these and other food safety regulations is delegated to the National
Institute for Food Safety, Drugs, and Cosmetics (El Instituto Nacional de Medicamentos y Alimentos or INVIMA)
under MSPS.>° INVIMA is empowered to ensure compliance with food safety measures set forth in Resolution
2674/2013 and oversee risk assessment.’! The Colombia Sanitary Regulatory Agency (Instituto Colombiano
Agropecuario or ICA), which falls under MADR, oversees food safety and inspection with respect to food imports
and exports.>® State and regional authorities such aslocal health departments are delegated authority to control
the application of national food safety laws within their local jurisdictions.>

Law 1990 of 2019

In August 2019, Colombia enacted Law 1990 to create the Policy Against Food Loss and Waste, promote more
sustainable food systems, and improve the food and nutrition security of the Colombian population.>* Chapter
1 sets forth the general disposition of the Law—to reduce food loss and waste by training and mobilizing
producers, processors, distributors, and consumers to properly manage food in the supply chain—and the
broad scope of the Law’s application, which includes all natural or legal persons, indirectly or directly related
to the food sector, with activity in Colombia.>® Law 1990 also endorses a food loss and waste hierarchy, with the
top goal of reducing food loss and waste, followed by the recovery and redistribution of safe, surplus food for
human consumption.®® Subsequent priorities include the use of surplus for organic waste or renewable energy,
followed by the recovery of surplus for animal feed.’” The Law does not state whether there are penalties for
failure to adhere to this hierarchy or offer clear incentives for compliance.

LAW 1990 ALSO ENDORSES A FOOD LOSS AND WASTE HIERARCHY, WITH THE TOP

GOAL OF REDUCING FOOD LOSS AND WASTE, FOLLOWED BY THE RECOVERY AND
REDISTRIBUTION OF SAFE, SURPLUS FOOD FOR HUMAN CONSUMPTION.

While the government had not finalized the specific design and implementation of the Policy Against Food Loss
and Waste at the time of this writing, Chapter II of the Law provides further detail on the Policy’s main objectives.
Article 6 explains that a critical function of the policy is to formulate proposals and comments concerning the
creation of a fund to support the free donation of food, goods, and services as well as innovative projects aimed
at limiting waste.?® It also calls for CISAN to develop information and awareness campaigns on the use of food
recovery and donation resources. CISAN was granted six months from the Law’s enactment to design and
implement the policy to achieve these and other objectives.? As of the writing of this Legal Guide, this process
was still ongoing.
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The remaining sections of the Law discuss strategies for reducing food loss and waste, including additional
parameters relevant to food donation. For example, they provide additional guidance on the donation of food
that has lost commercial value, the available tax benefits for food donors, and the distribution of food donations
to eligible beneficiaries.®° The law prioritizes minors, pregnant and lactating women, the elderly, populations
with disabilities, and those in poverty as beneficiaries of donated food. ¢ It also calls for the prioritization of
regions that are experiencing crises due to high rates of malnutrition and food shortages.®?

As discussed below, Law 1990 implies a limitation on the liability of food donors by placing responsibility for
the receipt, storage, and quality of food on the “receiving institutions” (i.e., the food recovery organizations
that ultimately distribute donated food to those in need). However, the Law falls short of establishing “Good
Samaritan” liability protections for food donors and food recovery organizations akin to those offered in
Argentina® and the United States.®

Other National Laws

Laws 9/1979 and 1990/2019 provide the most concrete regulations relevant to food recovery and donation
efforts. However, additional laws apply to food commerce and the safety and authenticity of food products. For
example, date labeling regulations for packaged foods are set forth in Resolutions 2652/2004 and 5109/2005,%
in accordance with Colombia’s trade obligations. Resolution 333/2011 provides information concerning
nutrition labels® and follows the Codex Alimentarius for additional guidance. Finally, as discussed below, the
Colombian Tax Law (Estatuto Tributario Nacional) also has implications for food recovery because the law
provides tax deductions for donations.5”

Department and Municipal Law

Colombia’s food law legal framework is mostly established at the national level, as Colombia’s 32 departments
(or states), the Bogot4 federal district, and subdivided municipalities have limited legal authority. Departments,
for example, control their own finances and administration, but they must otherwise adopt and enforce
national administrative norms or regulations.® Still, the departments and district of Bogot4 have the authority
to contribute to local food loss and waste reduction efforts through local initiatives. In December 2019, for
example, the Mayor’s Office in Bogota issued Agreement No. 753/2019, committing to establish guidance to
prevent food loss and waste in the Capital District consistent with the national Policy Against Food Loss and
Waste.® Other departments may adopt similar measures once the Policy is finalized and implemented.

LEGAL ISSUES RELEVANT TO FOOD
DONATION

Food Safety for Donations

In many countries, a key barrier to the donation of surplus food is the lack of knowledge or readily available
guidance regarding safety procedures for food donation. Potential donors are often uncertain as to which food
safety regulations apply to donated food, as opposed to purchased food, as well as the steps necessary to safely
donate food in compliance with applicable regulations. As a result, safe, surplus food that could have been
redirected to populations in need is instead destined for landfills.

Food safety laws in Colombia are mostly contained in Law 9/1979, with Title V establishing rules for the
transportation, manufacture, sale, labeling, and packaging of all food.” Article 304 of Law 9 establishes a
general food safety standard, explaining that altered, adulterated, and contaminated foods as well as foods with
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other “abnormal characteristics that may affect the health of the consumer” are not considered “suitable for
human consumption.”” As noted above, MSPS further elaborated on this standard in Resolution 2674/2013,
which enumerates sanitary rules and requirements that apply storing, distributing, transporting, marketing,
selling, and handling food.”? Neither Law 9 nor Resolution 2674 feature distinct provisions on donated food
or explicitly reference food donation. However, their broad scope of application implies that food donation
operations are subject to both authorities.™

Law 1990 further supports this interpretation, as it requires all donated food to be “suitable for human
consumption,”” consistent with the food safety standard set forth in Law 9 and Resolution 2674. This standard
is reiterated throughout Law 1990. Article 11 permits the donation of food that has been seized or abandoned
during the customs process as long as the food is suitable for consumption and meets applicable phytosanitary
controls. Article 18 requires that the entity receiving food donations ensures that food is suitable for human
consumption.”™

Law 1990 does not, however, specify which of Law 9 or Resolution 2674’s provisions apply to donated food,
nor whether food may still be donated if not all requirements are met. This lack of specification may create
some uncertainty for donors or food recovery organizations, particularly if the requirement does not clearly
implicate food safety. For example, Resolution 2674 states that operations should avoid the deterioration of or
damage to a container or packaging.” It does not, however, indicate whether food in a damaged container is no
longer considered safe for human consumption and thus may not be donated. Without further guidance from
the government,” food donors and food recovery organizations are likely to presume that all provisions apply
to donated food.

Date Labeling

Date labels affixed to food products are a major driver of food waste and obstacle to food donation. As explained
in the previous section, most food donors and food recovery organizations are appropriately cautious about
donating food that meets safety standards, but it is not always clear which standards relate to food safety. And,
while fresh products like fruits and vegetables will appear visibly spoiled when they are no longer safe to
consume, it can be more difficult to gauge when this is the case for packaged foods. Many donors interpret
date labels affixed to such food products as indicators of safety and will therefore throw away food once the
“expiration date” has passed; intermediaries may refuse to accept donated food after this date, deeming the
food product unfit for human consumption.

Despite this interpretation, for the vast majority of foods, date labels indicate freshness or quality rather than
food safety. Manufacturers use a variety of quality-based methods to determine the time frame for label dates,
all of which are intended to reflect when the food will be at its “peak quality.”” Nevertheless, global trends
indicate that consumers generally confuse date labels as indicators of safety rather than quality. In the United
Kingdom, for example, researchers found that consumers discarded about 22% of food that they could have
eaten due to confusion over date labeling.” Similarly, 84% of Americans report that they throw away food after
the expiration date passes due to safety concerns, even if there is a minimal risk of foodborne illness at that
time.8°

There remains some uncertainty surrounding the appropriate meaning and application of date labels
in Colombia. Date labels are standardized as part of Colombia’s participation in the Andean Community
(Comunidad Andina or CAN) trade bloc comprised of Bolivia, Colombia, Ecuador, and Peru.® Under Decision
562, CAN member countries agreed to develop, adopt, and apply Technical Regulations for packaging and
labeling products to promote greater uniformity and support the free flow of trade.s?

Consistent with this Decision, MSPS adopted Resolution 2652 in 2004 and Resolution 5109 in 2005, which set
forth labeling requirements for packaged food and raw materials that are intended for human consumption.®
Among these requirements are date labels that must be affixed to all packaged foods with the exception of
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fresh fruits and vegetables, bakery and pastry products, vinegar, salt, and sugar, among others.®* Specifically,
the Resolutions introduce two date labels from which manufacturers may choose: a “minimum duration date”
(“fecha de duracion minima”)®® and a “deadline for use” (“fecha limite de utilizacion™).5¢

The option to choose between these two date labels resembles the dual date labeling scheme that has been
adopted by the European Union and endorsed by the Consumer Goods Forum as an effective model to reduce
food waste.®” In practice, however, Colombia has notimplemented a dual date labeling model. Rather, Colombia’s
scheme fails to clearly differentiate between foods that should receive a safety-based versus a quality-based
label. The labeling requirements do not clearly align with the 2018 update to the Codex Alimentarius General
Standard for the Labeling of Prepackaged Foods, which designated the language of “best before” to convey
quality and “expiration date” to convey safety.®®

Instead, Colombia describes the “minimum duration date” as the last date on which food is fully marketable,
though food may still be “satisfactory” after the date. Similarly, the “deadline for use” label is the last date on
which the product will have the “quality attributes normally expected by consumers” and the last date on which
the product has commercial value. The “deadline for use” is not defined as the last date on which the labeled
food is safe to eat or the date after which risk of harm may become more likely.5®

For purposes of donation, Colombia’s date labeling legal framework does not convey whether food is safe to
donate after the “minimum duration date” or the “deadline for use.” As noted above, the regulation states that
food remains marketable after the “minimum duration date,” but it is no longer considered commercially
viable after the “deadline for use.” Many retailers are contractually required to return food products to their
manufacturers once items cannot be sold, including when items are approaching their “deadline for use.” For
example, an agreement between a retailer and a manufacturer may require the retailer to return a certain food
product to the manufacturer a week before its affixed date label if the product is not selling. Such agreements
prevent retailers from offering food for donation after a certain point.

Law 1990 recognizes that food loses its marketability as the affixed date label approaches and therefore grants
food donors the option to donate such food.®® Specifically, the Law states that food may be donated to nonprofit
organizations whose purpose is to distribute food free of charge to those in need, “preferably five days before”
the “deadline for use” date.” Once the “minimum duration date” or the “deadline for use” passes, however, Law
1990 broadly prohibits the donation of processed or prepared foods.®* Law 1990 does not seem to distinguish
between the “minimum duration date” or the “deadline for use,” nor does it acknowledge that neither label
clearly refers to a product’s safety.

Law 1990 does carve out a limited exception to the prohibition against past-date donations: foods with an
incorrect “deadline for use” or with a passed “deadline for use” may still be donated if the manufacturer
responsible for the product label provides a letter attesting to the product’s safety and confirming that it will
not harm the health of beneficiaries.?® If food donors cannot confirm that unmarketable food is still safe for
human consumption, Law 1990 permits donors to instead deliver food free of charge for other purposes such
as animal feed.**

Liability Protections for Food Donation

A significant barrier to food donation is the fear among donors that they will be found liable if someone
becomes sick after consuming donated food. This fear is particularly heightened when the applicable law
provides for “strict liability” (i.e., a donor or food recovery organization that did not act maliciously or intend
to inflict harm may still be held legally and financially responsible for any resulting damage). Other countries,
including Argentina and the United States, have established protections for both food donors and food recovery
organizations to limit the likelihood that these actors will be held responsible for harm.%

Colombia does not offer robustliability protections, butit does limit the potential liability imposed on food donors.
Specifically, Article 18 of Law 1990 provides a “limitation of liability,” which establishes an extra-contractual
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duty over donated food based on its chain of custody.®® Article 18 explains that the receiving institutions are
responsible for the receipt, storage, and quality of the donated food that is to be delivered to beneficiaries.®”
This approach reflects the general standard of care set forth in Colombia’s Civil Code, which states that “one
is responsible (liable) for the things that we have under our care (custody).”® This standard implies “strict
liability,” as the intent of the custodian and whether they acted in good faith is irrelevant.

The extent to which this provision actually protects food donors from liability, however, is uncertain. It does
not explicitly preclude the possibility that food donors may be held liable for resulting harm to a beneficiary.
The provision speaks to the responsibility of the food recovery organization after the point of donation but does
not address actions prior to donation that may give rise to liability such as the contamination or adulteration of
food during the manufacture, package, or transport stage. An earlier version of the law provided clarity on this
issue, confirming that donors are not responsible for the quality or suitability of the product once it is donated
unless there was a chemical failure in the manufacturing process.?® The final law, however, does not reference
food donors or address the scope of liability protection afforded to these actors.

The law also does not afford liability protection for food recovery organizations; instead, the responsibility is
placed on these organizations for donated food in their possession, paving the way for these organizations to
be found liable in the event that a beneficiary is harmed. Unlike laws in Argentina and the United States, which
limit the liability of food recovery organizations that act in good faith and adhere to applicable food safety laws
and other conditions,'® Law 1990 is silent on the issue of intent. Thus, food recovery organizations may be found
strictly liable for harm, regardless of whether they acted negligently or are without fault.

Taxes

Reducing food loss and waste results in sizable economic benefits to society, as it minimizes the costs of
producing and discarding food that is never consumed. Food donation also helps mitigate the costs of hunger
and stimulates the economy: food banks and intermediaries provide jobs or sponsor community development,
while recipients of donated food are able to spend limited financial resources on other basic goods and services.
But food donation can also be expensive, as food donors must allocate time and money to glean, package, store,
and transport surplus food that otherwise would be discarded at no cost. As a result, it is often easier and
less expensive for farmers, businesses, and private individuals to throw away food instead of donate it. Some
countries are addressing this issue by offering tax incentives and removing financial barriers to food donation.

Incentives

Tax incentives can significantly support food donation and help reduce food loss and waste. For example,
corporate donors may be more likely to donate surplus food if they receive a charitable deduction to offset
the cost of transportation and logistics. Colombia currently offers such tax benefits for food donation. These
tax incentives could help offset the costs of donation and reduce the burden of the income tax, which for
corporations is among the highest levied in Latin America.'*

As a general rule, under Article 11 of the Tax Law, any donated goods, including food, are subject to income tax.!?
However, as part of its 2016 tax reform, Colombia amended Article 257 to provide a tax credit equivalent to 25%
of the value of donations in the taxable year or period for donors that make a donation to nonprofit entities
registered under a special income tax regime.’®® This regime includes nonprofit entities engaged in certain
public good activities, including the promotion of health, environmental protection, human rights, social
development, and poverty reduction.'’* Receiving this benefit depends on whether the receiving institution has
qualified for and is registered with the special tax regime.1%

Prior to the reform, Colombia had approved a tax deduction of 125% of the value of food donations made during
the year or taxable period to qualifying institutions.’s Such institutions included foundations and organizations
dedicated to defending, protecting, and promoting human rights and thus applied to food donations made to the
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national food banking network.1” A 2018 ruling by the Directorate of National Taxes and Customs (Direccion de
Impuestos y Aduanas Nacionales or DIAN) suggested that this benefit was no longer available for food donations
and that these qualifying institutions may only offer the 25% tax credit established in the 2016 reform of the Tax
Code.!%8

Law 1990 reiterates that food donations made to nonprofit entities are eligible for the benefits set forth in the
Tax Law but does not state the specific benefits that donors receive.'® It also states that an objective of the Policy
Against Food Loss and Waste is to create a tax scheme that incentivizes agricultural and industry actors and
consumers to not destroy food.!° The Law further calls for the development of a tax framework that is managed
by corresponding entities to “stimulate agricultural, industrial companies, marketers, and [the] consumer
sector to not destroy food.”'* The details of this framework (i.e., whether it will feature new and enhanced
incentives or simply greater promotion of existing benefits) had not been elaborated at the time of this writing.

Barriers

While certain tax schemes may encourage food donations, they may also stand as potential deterrents. In
many countries, the value-added tax (Ley del Impuesto al Valor Agregado or VAT) presents a financial barrier
to donating food. The VAT is a tax that is levied on a good (or service) at each stage of the supply chain, from
production to the point of sale, whenever value is added. In some countries, food donors may be responsible for
reimbursing a VAT credit on donated food. In Argentina, for example, the VAT scheme features an output VAT or
VAT debit (débito fiscal), which is the tax that a VAT-registered business will incur when acquiring a good, and
an input VAT or VAT credit (crédito fiscal ), which is the amount a business will add to the sale price and which is
paid by the consumer upon purchase.!’? Taxpayers are required to repay the VAT credit on donated food but not
on discarded food, so businesses are less inclined to donate rather than discard safe, surplus food.®

Colombia’s VAT scheme resembles Argentina’s, consisting of VAT debits and credits; however, the Colombian
VAT does not impose as clear an obstacle to food donation since many food items are exempt from the tax.
Colombia’s standard VAT rate is 19%, which is higher than the average VAT rate among Latin American and
Caribbean countries.* The government has reduced this rate or exempted many foods: grains, flours and other
cereals are subject to a 5% VAT rate,"® while eggs, fresh fruits and vegetables, and other items that comprise the
“family basket” are entirely exempt.!¢

Food donations made to food banks that are legally recognized as nonprofit entities are also exempt from the
VAT." To qualify for this exemption, the following conditions must apply: the government must formally and
legally recognize the intermediary as a food bank; the food bank must have sufficient logistics to receive, store,
and distribute the donated food; the donor must submit an invoice that specifies the recipient and content of
the donation; and a legal representative for the food bank must certify the validity of the donor’s invoice."®
If the Ministry of Health and Social Protection determines that the donated food is not suitable for human
consumption, the donor will not be allowed to claim the exemption.'*® In effect, these exemptions largely ensure
that the VAT does not stand as a barrier to donation.!*°

Donation Requirements or Food Waste Penalties

Some countries have created food donation requirements or impose monetary penalties for food that is sent
to landfills (often known as organic waste bans or waste taxes) to influence business behavior and promote
sustainable food systems. Colombia’s Law 1990 obligates food donors to consider donating surplus food to
reduce food loss and waste, yet it does not require donation, ban food waste, or impose any penalty on discarding
food. Article 17 explains that DIAN may impose sanctions for failure to comply with the measures against food
loss and waste contained in the Law.’** However, the Law itself merely promotes food recovery and donation.
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Government Grants and Incentives

Grants and incentive programs funded at the national or local levels offer another important resource for food
donation initiatives. This is particularly true in countries where donors consider tax incentives to be insufficient
to offset the costs of donation or where a lack of infrastructure limits food recovery efforts. For example,
government grants can help food donors and food recovery organizations acquire equipment and resources
for recovering, storing, processing, and transporting food for donation. Government funding can also support
new innovations and emerging technologies that will make food donation more efficient and sustainable. Law
1990 suggests that the Policy Against Food Loss and Waste will include a funding component to support food
donation and recovery.’** As of the writing of this Legal Guide, such funding had not yet been made available.

Miscellaneous

In addition to the relevant laws addressed in the above sections, other federal, municipal, or provincial laws
and policies may impact food donation efforts in Colombia. For example, in 2019, MSPS issued Decree 218
to regulate international donations of food and other products for human use.’*® The Decree recognizes the
oversight authority of INVIMA to ensure that all food products received through international donations are in
good condition, are nonperishable, and have not yet expired.’** These regulations may apply to food donation
operations that are handling and distributing food received through international donations.

CONCLUSION

This Legal Guide is intended to identify Colombia’s current laws, policies, and programs that relate to food
waste or food donation. While the government is primarily responsible for guaranteeing food security and
sustainable food systems, food recovery organizations acting in a private capacity can provide an additional
social safety net. The Colombian government recently implemented legislative and policy changes to promote
greater food donation and reduce food loss and waste. Among the most recent developments in this area is
the adoption of Law 1990 in 2019, which created the Policy Against Food Loss and Waste and formalized other
measures to promote food recovery and donation. This law provides a framework in which the government can
further strengthen laws related to food safety, date labeling, liability protection, and tax incentives within the
context of food donation.

This Legal Guide provides a starting point from which policymakers, private-sector actors, and civil society
may better understand the current laws and policies relevant to food donation. It also offers a foundation for
a dialogue about food loss and waste prevention and the value of food recovery to Colombia’s food security,
economic stability, and environmental sustainability. A separate document produced under the Global Food
Donation Policy Atlas sets forth policy recommendations specific to Colombia to contribute to this discussion.
In the meantime, food donors and food recovery organizations should take into account the laws, policies, and
legal issues discussed in this Legal Guide when donating food or facilitating the distribution of donated food to
those in need. To better understand the regulation of food donation in Colombia, donors, intermediaries, and
policymakers should investigate the laws identified in this Legal Guide and seek additional legal counsel, if
necessary.
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