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— INTRODUCTION

Purpose of this Guide

Food loss and waste has emerged as one of the greatest food system challenges that we face today. An estimated
one-third of food produced globally is lost or wasted along the supply chain;' this amounts to approximately
1.3 billion tons of food each year that ends up in the landfill.? Food loss or waste occurs at every stage of the
food system: food is lost during the initial harvest due to low market prices, high labor costs, and demand for
perfect-looking produce; food is wasted by grocery stores and restaurants over-estimating customer demands;
and food is discarded by consumers who engage in inefficient shopping and cooking practices and lack a clear
understanding about date labels.?

These behaviors have significant environmental, economic, and social consequences: food that is lost or wasted
has a huge carbon footprint of 3.3 gigatons,* using roughly 28% of agricultural land,® and accounting for eight
percent, or 70 billion tons, of total global greenhouse gas emissions.® The market value of food products lost or
wasted is approximately $940 billion per year.” Meanwhile, more than 820 million people are undernourished
and one in nine is food insecure.® The international community has sought to address this paradox and mobilize
the reduction of food waste, especially within the framework of the 2030 Agenda for Sustainable Development
and Sustainable Development Goal 12.3.°

In many countries, food donation has emerged as a popular and logical solution to redirect safe, surplus food into
the hands of those who need it most. Most food donations are facilitated through food banks or other charitable,
non-governmental organizations that recover surplus, wholesome food and redirect the recovered food to
local beneficiary agencies (such as soup kitchens, shelters, and community pantries) to feed low-income, food
insecure persons. As food insecurity, food loss, and food waste have continued to rise, new, innovative models
of food recovery have emerged around the world.

However, uncertainty surrounding the laws and regulations most relevant to food donation threatens to hinder
the expansion of these food recovery organizations and limit their potential impact. To help address the most
pressing and universal legal and policy questions, the Harvard Law School Food Law and Policy Clinic (FLPC)
and The Global FoodBanking Network (GFN) have partnered to create The Global Food Donation Policy Atlas.*°
This innovative partnership will map the laws and policies affecting donations in 15 countries over the course
of two years. The project aims to: identify national laws relating to food donation, analyze the most common
legal barriers to promoting greater food donation and share best practices and recommendations for
overcoming these barriers.

THE PROJECT AIMS TO IDENTIFY AND EXPLAIN NATIONAL LAWS RELATING
TO FOOD DONATION, ANALYZE THE MOST COMMON LEGAL BARRIERS TO
PROMOTING GREATER FOOD DONATION AND SHARE BEST PRACTICES AND
RECOMMENDATIONS FOR OVERCOMING THESE BARRIERS.

This Legal Guide focuses on the United States, where every year 63 million tons of food winds up in
landfills, costing the U.S. about $218 billion each year to grow, process, transport and dispose of food that is
never eaten.! At the same time, 11.1 percent of U.S. households were food insecure in 2018.%* FLPC and GFN, in
collaboration with partners in the U.S.,'* have developed this resource to help food donors, food banks and food
recovery organizations understand the relevant legal frameworks that impact food waste and donation efforts.

After providing initial commentary on food loss and recovery in the United States in Section I, Section II of this
guide provides an overview of the legal frameworks most relevant to food donation at the national and state
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level. The subsequent sections take a closer look at the laws generally applicable to food donation: food safety
laws and regulations, food date labeling laws, “Good Samaritan” or liability protection laws, tax incentives for
food donation and tax policy disincentives, and waste diversion laws that penalize food waste or require food
donation or recovery. The extent to which a particular country has developed and subsequently implemented
these authorities may vary.

State of Food Insecurity, Food Loss, Waste, and
Recovery in the United States

Policies to prevent food loss and waste and to promote food donation gain new importance when a country’s
socio-economic conditions perpetuate food insecurity, especially among the most vulnerable. This is the case
in the United States, which, despite possessing the world’s largest GDP and highest net wealth, is experiencing
greater income inequality than it has in 50 years.* In 2018, 38.1 million Americans lived in poverty, or 11.8%
of the country’s population.”® 46 million people rely on emergency food assistance through food banks every
year. Nearly 40 percent of food produced in the United States is wasted, while 1in 8 Americans is food insecure,
meaning that they lack access to a sufficient amount of food to lead an active, healthy lifestyle.'¢

Against this socio-economic backdrop, the United States has attempted to address some of the underlying
concerns contributing to food waste through advisory opinions and regulations on date labeling, liability
protections, and tax incentives for food donations. However, awareness and understanding of these tools differs
and has varying degrees of success among food donors. In addition to utilizing those tools, some states and local
municipalities utilize organic waste bans or food waste diversion requirements.

Nevertheless, 63 million tons of food winds up in landfills each year, costing the U.S. about $218 billion each year
to grow, process, transport and dispose of food that is never eaten.'® Food is wasted at each stage of production:
some food never leaves the farm (or another source), while other foods spoil or are otherwise wasted by
producers, wholesalers, and retailers.’® Finally, much of the food purchased by consumers is thrown out, often
due to misinformation about food safety and date labeling on the package.?®

At the same time, the land allocated to grow food, the use of scarce resources like water, the fossil fuels used
to ship it, and the space used to store it are all wasted when food ends up in a landfill. To illustrate, food waste
consumes 21 percent of all fresh water, 19 percent of fertilizer, and 18 percent of cropland in the U.S.** As it
decomposes, this food emits methane, a greenhouse gas 25 times more potent than carbon dioxide.?* The biggest
tragedy is that while millions of tons of food needlessly go to waste, about 11 percent of American households
experience food insecurity.?

The United States by the Numbers
Population Prevalence of Severe Food Insecurity World Bank Classification
329,350,564 1.0% High Income
Median Age Global Food Security Index Human Development Index
38.5 years 83.7 0.920
GDP GINI Index FLW Estimates
$20.544 trillion 41.5 63 million tons
Poverty Rate Food Sustainability Index
11.8% 68.6
[ ] Source: Global FoodBanking Network, Feb.. 2020
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OVERVIEW OF THE UNITED STATES’
— RELEVANT LEGAL FRAMEWORK

The United States legal system is divided between the federal government and the fifty states and the District of
Columbia. Atthe federallevel, there are three branches of government: thelegislative branch, which makeslaws;
the executive branch, which consists of the President and the executive agencies and implements and enforces
the laws; and the judicial branch, which evaluates the laws and interprets them. In terms of the hierarchy of
legal sources, the first binding source is the U.S. Constitution, followed by (on the federal level) federal statutes,
federal administrative agency rules, and federal court decisions, which are accorded precedential weight
(known as “common law”). States have the same three branches of government; states make their own laws,
carry them out, and have their own court systems to interpret them.

Under the U.S. Constitution, states have control over all government powers not exclusively enumerated in the
Constitution as federal powers.?* In the areas in which the federal government has authority to govern, federal
laws generally override state laws; however, if there is no applicable federal law and no reason to believe the
federal government has intended to preempt state law in that area, despite being an area over which the federal
government has authority, states are generally free to act in that area.

In general, federal authority to regulate food stems from the power given to the federal government under
the Constitution to regulate goods and products in interstate commerce. Under this authority, the federal
government generally has the power to regulate domestic and imported food that substantially affects® or is
marketed in interstate commerce, meaning food that moves across state lines.?® Congress passes statutes that
createbroad mandates, and delegate authority to federal agencies to fill in the details. More than fifteen different
agencies have some regulatory authority over food; however, as discussed below, the two most important are
the Food and Drug Administration (FDA) and the Department of Agriculture (USDA), which have authority over
the safety and labeling of the majority of the food supply.?”

Agencies carry out the powers that Congress has delegated to them by publishing detailed regulations related
to a federal statute. In addition to these regulations, agencies often issue guidance or policy statements, which
inform the public of the agency’s interpretation of a particular statute or regulation. Agencies also play an
enforcement role, monitoring compliance with statutes or regulations by businesses and individuals, and
taking action against those entities for failure to comply with statutes or regulations. Courts have the power
to ensure that laws and regulations are consistent with the U.S. Constitution and to decide whether Congress
or different federal agencies have overstepped their authority, as well as to hold individuals and organizations
accountable for violations of the law.

United States’ Food Safety Laws

Food law in the United States is a complex system engaging an array of federal administrative agencies, as well
as a division of labor across federal and state governments. At the federal level, the U.S. Code is divided into 50
titles, arranged by subjects. Most food-related laws can be found in Title 21 of the U.S. Code, entitled “Food and
Drugs.”

Many agencies play a role in food regulation, but the most important are the FDA and USDA. FDA has statutory
authority to regulate the safety and labeling of all foods with the exception of meat, poultry, and some fish,
under the Food, Drug, and Cosmetic Act of 1938 (FDCA), and its amendments in the Nutritional Labeling and

FOOD LAW IN THE UNITED STATES IS A COMPLEX SYSTEM ENGAGING AN

ARRAY OF FEDERAL ADMINISTRATIVE AGENCIES.
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Education Act 0of 1990, the Fair Packaging and Labeling Act of 1966, the Infant Formula Act of 1980, and the Food
Safety Modernization Act of 2011.2¢ USDA has jurisdiction to regulate meat, poultry, and certain egg products,
under the Poultry Products Inspection Act of 1957, the Federal Meat Inspection Act of 1906, the Egg Products
Inspection Act of 1970, the Perishable Agricultural Commodities Act of 1930, and the Agricultural Marketing
Act 0f 1946.*° FDA and USDA share jurisdiction over certain products including eggs.*® In addition, both the FDA
and USDA regulate food labeling for the products that fall within their respective jurisdictions.*

Beyond FDA and USDA, the Federal Trade Commission is responsible for regulating food advertising, including
taking enforcement actions against deceptive food advertising.?* The Environmental Protection Agency (EPA)
sets standards and regulates to support a clean environment. EPA has the authority to regulate solid and
hazardous waste under the Resource Conservation and Recovery Act.?® Within its mandate under RCRA, EPA
has developed the Sustainable Materials Management (SMM) Program, which works to improve use and reuse
of many products. The SMM program works to promote sustainable management of food,** and leads various
programs meant to reduce food waste.*

Federal agencies create the laws and carry out the inspections for food processing plants and production
facilities that create products that will travel interstate.*®* However, for the most part, the federal government
does not license and inspect food establishments such as restaurants and retail stores.?” This is because those
foods are being sold in-state, rather than across state lines. Scholars argue that FDA has the authority to regulate
food retail if it chooses, because it has the authority to prevent adulteration or mislabeling of food held for
sale “after shipment in interstate commerce.”*®* However, the agency’s authority over food retail sales has not
been tested, since the agency has restrained from exercising such authority for lack of resources and leaves
regulation of such entities up to the states.

Bill Emerson Good Samaritan Food Donation Act

The Bill Emerson Good Samaritan Food Donation Act was enacted in 1996 and was designed to increase food
donations while reducing food waste.** The Emerson Act provides comprehensive civil and criminal liability
protection for food donors and nonprofit organizations that distribute food donations to those in need, as long
as they act without gross negligence or intentional misconduct.*' The act also specifies that in order to be eligible
for liability protection, donations must be intended for ultimate distribution to needy individuals, who must not
pay anything of monetary value for the donated food.*?

THE EMERSON ACT PROVIDES COMPREHENSIVE CIVIL AND CRIMINAL LIABILITY
PROTECTION FOR FOOD DONORS AND NONPROFIT ORGANIZATIONS THAT
DISTRIBUTE FOOD TO THOSE IN NEED.

In addition to the Emerson Act’s federal liability protection, all 50 states also offer liability protection for food
donation. Several states offer additional protections above that offered under federal law. It is important to note,
however, that the federal protection in the Emerson Act offers a floor of federal protection; this means that
states cannot offer any less protection than that offered under the Emerson Act; they can only offer additional
protection.

Many other federal laws impact food donation, as are explained below; however, these are the key federal laws
specifically crafted to address food donation.
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Federal Agency Activities and Programs on Food Waste
Reduction

Awareness of the problems arising from food waste and efforts to improve and resolve the situation have
increased over the years. In 2015, the USDA and the EPA set a national goal to reduce food waste levels in the
United States by 50 percent by 2030.%* The goal aims to reduce food waste to 109.4 pounds per capita by 2030
(which is half the waste per capita in 2010).

In 2018, USDA, EPA, and FDA signed a joint agency formal agreement,** with the intention to reduce food
loss and waste. In 2019, the three agencies followed by launching the Winning on Reducing Food Waste
Federal Interagency Strategy.*® The strategy includes several important aspects, such as clarifying roles and
responsibilities of each agency, forging new partnerships with stakeholders and expanding existing ones, and
enhancing food donations through federal policy.*¢

In addition, USDA and EPA host several initiatives aimed at reducing food waste. The Food Waste Challenge, a
shared venture of EPA and the USDA, was launched in 2013 with a goal to have 400 partner organizations by
2015 and 1,000 by 2020.# The Food Waste Challenge created a call for actors across the food chain, from other
government agencies to retailers, to take action and join the efforts to reduce food waste.*® It has since been
merged into the other recognition programs. EPA and USDA also jointly implement the U.S. Food Loss and Waste
2030 Champions, which encourages businesses and organizations to publicly announce their commitment to
reduce food waste by 50% by the year 2030.4°

The USDA maintains several food waste initiatives focused on food manufacturers, farm and post-harvest,
schools, businesses, and consumer households.*® For example, in the school context, the USDA has guidance
encouraging the implementation of share tables in cafeterias, which are tables where kids can place unopened
or whole foods they do not intend to eat, so other kids can take them and consume during or after mealtime.
In addition, as mandated by the 2018 Farm Bill, USDA will create a Food Loss and Waste Liaison to coordinate
federal programs aimed at measuring and reducing food loss and waste.*?

The EPA also provides several programs and resources related to food recovery, such as the Too Good To Waste
program, an implementation guide and toolkit meant to help reduce practices that lead to food waste in
American households,*® and the Excess Food Opportunities Map, which maps surplus food and locations for it
to be recovered.”* The EPA also hosts the Food Recovery Challenge, in which organizations state their
commitment to improving sustainable food management practices and report their results.5

IN 2015, THE USDA AND EPA SET A NATIONAL GOAL TO REDUCE FOOD WASTE

LEVELS IN THE UNITED STATES BY SO PERCENT BY 2030. THE GOAL AIMS TO
REDUCE FOOD WASTE TO 109.4 POUNDS PER CAPITA BY 2030.

Other Relevant Federal Laws

Another relevant area of federal law that impacts food donation is the Internal Revenue Code (IRC), which
governs the federal tax system. While taxes operate to raise funds for government,* the tax code also is used
to influence taxpayers’ behaviors.>” Beneficial activities such as donating surplus wholesome food can be
incentivized through the tax system. As will be detailed later in this guide, the IRC offers a federal enhanced tax
deduction for eligible food donations.>®
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State and Local Law

State Power Over Food Safety

Federal laws and regulations apply to food processing facilities that create products that will enter interstate
commerce, and to the labeling of food products in interstate commerce.*® Though federal law regulates food
manufacturing and labeling for food sold in interstate commerce, federal food safety laws leave states a great
deal of authority to pass and enforce laws relating to foods sold within the state.®

State governments are responsible for regulating and enforcing food safety for retail and food service
establishments within their borders.®! This state regulatory authority is structured differently in different
states. Most states designate their health department to oversee restaurants and retail food establishments.
Some states designate their agriculture department to regulate food safety. Other states divide up regulatory
authority between these two agencies and give authority to the health department to oversee restaurants, and
authority to the agriculture department to oversee retailers and grocery stores (including restaurants inside
grocery stores).®? In some states, the state agency or agencies regulating food safety share regulatory authority
with local health departments. In such states, the state agency enacts food safety regulations that apply
statewide, while local health departments interpret and enforce those regulations, and generally also have the
option to implement stricter local regulations.5?

ALTHOUGH THE FDA FOOD CODE IS NOT BINDING UNLESS A STATE OR LOCAL
GOVERNMENT CHOOSES TO ADOPT IT, IT HAS A SIGNIFICANT IMPACT ON STATE
FOOD SAFETY LAWS. ALL 50 STATES AND THE DISTRICT OF COLUMBIA HAVE
ADOPTED SOME VERSION OF THE FDA FOOD CODE.

While the federal government does not directly regulate retail food establishments, it plays a key role in
influencing the state laws regarding these entities by providing model food safety regulations for restaurants
and retail stores in the FDA Food Code.?* Although the FDA Food Code is not binding unless a state or local
government chooses to adopt it, it has a significant impact on state food safety laws. All 50 states and the District
of Columbia have adopted some version of the FDA Food Code.® States are free to modify the Food Code in any
manner they see fit when they adopt it into their laws or regulations; however, most state modifications are
minor. This means that language in the FDA Food Code tends to make up the majority of state and local food
safety codes, while concepts that are not addressed in the FDA Food Code are often not addressed by state and
local codes. The FDA Food Code does not mention food donation, so this topic generally is not included in state
laws.5¢

Other Relevant State and Local Law

Most states collect personal income tax in addition to federal income tax. As of 2018, the states that do not impose
such a tax are Alaska, Florida, New Hampshire, South Dakota, Texas and Wyoming.®” In addition to income tax,
states often place sale taxes on goods and services. This tax is used by most states in the United states.®® As will
be described later in this guide, in addition to the federal tax incentives for food donations, a number of states
have enacted state-level tax incentives for such donations.5®

Many states and localities are taking action to reduce food waste and increase food donation. Several states and
localities have enacted organic waste bans or waste diversion requirements, which impose penalties for excess
food sent to landfills. Many states also offer liability protection for food donations that is more robust than the
protection afforded by the federal Emerson Act. In addition, many states have provided tax incentives for the
donation of wholesome food.” Each of these topics are discussed below.
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LEGAL ISSUES RELEVANT TO FOOD
—DONATION

Food Safety for Donations

A key barrier to the donation of surplus food can be the lack of knowledge or readily available guidance
regarding safety procedures for food donation. All donated food should be safe for consumption and comply
with applicable food safety laws and regulations. Potential donors, however, are often uncertain as to which
food safety regulations apply to donated food, as opposed to purchased food, as well as the steps necessary to
safely donate food in compliance with applicable regulations. As a result, safe, surplus food that could have
been redirected to populations in need is instead destined for landfills.

Federal regulation of food safety is enshrined in several statutes, with the most important being the Food,
Drug, and Cosmetic Act (FDCA), Poultry Products Inspection Act, Federal Meat Inspection Act, Egg Products
Inspection Act, and Perishable Agricultural Commodities Act.” Authority to develop standards and enforce these
acts extends across multiple agencies, though the Food and Drug Administration (FDA) and U.S. Department
of Agriculture (USDA) are the two primary agencies with federal food safety authority. These federal agencies
develop specific requirements and inspect food production and processing at farms, food manufacturing
facilities, and slaughterhouses. However, U.S. federal food safety legislation and the regulations developed by
FDA and USDA under this legislation generally do not mention the food safety practices that should be followed
for food donations. With the exception of a recent USDA directive on donation of food with certain labeling
flaws,” there also is no guidance regarding food safety for food donations by facilities that are regulated and
inspected directly by FDA or USDA. Further, food banks and food recovery organizations struggle to understand
whether they are subject to inspections under federal laws, and what practices they should follow.” Despite the
outstanding legal questions, the clear liability protection provided under federal law for food donors and food
recovery organizations (discussed below), coupled with the federal agencies’ stated goals to support food waste
reduction, should provide comfort to food donors that donation is allowed and supported under federal law.

In the U.S,, food safety regulation and enforcement for restaurants and retail stores is carried out by state
governments rather than the federal government. However, the federal government plays a key role in
influencing state laws through publication of the FDA Food Code, which provides model food safety regulations
for restaurants and retail stores™ and has been adopted in some form by all 50 states.” The Food Code does not
include language or guidance regarding food safety for food donations;™ as a result, most states do not have
regulations that delineate the food safety requirements for food donation.” Thus, donors often have trouble
determining which food safety regulations apply to the foods they wish to donate or lack clarity as to what food
items are allowed to be donated.”™

Though the Food Code is published by the FDA, the recommendations for what changes to make to the Food
Code come from an expert body called the Conference for Food Protection (CFP), which examines and reports
on best practices for food safety. In the late 1990s, the USDA and the FDA, working with the CFP, responded to
inquiries about safe practices for food recovery organizations by creating the Comprehensive Resource for
Food Recovery Programs, a federally-endorsed guidance document that provides safety information for food
donations to food recovery organizations and food banks.” The Comprehensive Resource, which was most
recently updated in 2016, is primarily intended as guidance for the operation of food recovery programs, rather
than for food donors.®° The Comprehensive Resource is not included in the FDA Food Code®! and is not as widely
disseminated as the Food Code; as a result, state regulators, health inspectors, and donors are not as familiar
with its guidance.

In 2018, the CFP created a Food Recovery Committee to address the question of whether and what language
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on food donations could potentially be added to the FDA Food Code to better guide state regulations on
safety practices for food donations.®?* Creating regulations for food safety for food donations was one of 25
recommendations for changes to the FDA Food Code that CFP included in its letter to the FDA after the 2018 CFP
meeting.® In the FDA's response letter, the FDA expressed general agreement with 14 of the recommendations,
partial concurrence with two of the recommendations, and stated that the FDA either does not agree with or will
consider the other nine recommendations. The recommendation to add a section to the CFP on food safety for
donations was in FDA’s category for “does not agree or will consider,” with FDA noting that it would consider
suggestions developed by the CFP Food Recovery Committee on the matter.®* The CFP meets again in 2020.5°

Several states do have regulations or guidance relating to food safety for donated foods, but most of these are
very specific to just one type of food.®® For example, several states have guidance on food safety for “share tables,”
or tables placed in schools for students to leave their excess (whole or unopened) food to make it available to
other students.®” A few states have laws relating to the donation of surplus wild game from hunting activities.®®
According to a 2018 survey of state regulations on the topic, only Texas had a comprehensive regulation
explaining food safety procedures to be followed for food donation.®

Date Labeling

Date labels affixed to food products are a major driver of food waste and obstacle to food donation. Date labels
are the dates on food packaging that are accompanied by phrases such as “use by,” “best before,” “sell by,” “enjoy
by,” and “expires on.” As explained in the previous section, most food donors and food banks are appropriately
cautious about donating food that meets safety standards, but it is not always clear which standards relate to
food safety. While fresh products like fruits and vegetables will appear visibly spoiled when they are no longer
safetoconsume, it can be more difficult to gauge when this is the case for packaged foods. Many donors interpret
date labels affixed to such food products as indicators of safety and will therefore throw away food once the date
has passed; food recovery organizations also may refuse to accept donated food after this date, deeming the
food product unfit for human consumption.

9

Contrary to this perception, date labels generally are intended to indicate freshness or quality rather than food
safety for the vast majority of foods. Manufacturers use a variety of methods to determine the timeframe for
label dates, almost all of which are intended to reflect when the food will be at its “peak quality.”®® Nevertheless,
global trends indicate that consumers generally confuse date labels as indicators of safety rather than quality.™
This confusion leads, in turn, to considerable food waste.?? In the United Kingdom, for example, researchers
found that consumers discarded about twenty-two percent of food that they could have eaten due to confusion
over date labeling.®® Similarly, eighty-four percent of Americans report that they throw away food after the date
passes due to safety concerns, even if there is minimal risk of foodborne illness at that time.**

In the United, States, there is no federal law regulating date labels on food products other than infant formula,®
and no restrictions on sale or donation of food past the date. The U.S. Congress has given general authority to
the FDA and the USDA to protect consumers from deceptive or misleading food labeling.°®¢ However, the FDA
and the USDA have not used this authority to regulate date labels.

As noted above, the FDA does not require date labels on foods other than infant formula.®” While food
manufacturers are thus free to select whether to use a date label and what phrase to include, in 2019, the FDA
published a letter encouraging the food industry to use the phrase “Best if Used By” on products if a date label
is meant to indicate quality. ®® The USDA also does not require date labels on the foods it regulates, which are
meat, poultry, and some egg products.®® If USDA-regulated foods are dated, either as required under state law
or voluntarily, USDA does require them to include: (i) a day and month (and year for frozen or shelf-stable
products) and (ii) an explanatory phrase, such as “Sell by” or “Best if used by.”°° While food manufacturers are
free to select which explanatory phrase to include on a date label, in 2017 USDA released a guidance document
recommending “Best if Used By” be used for products where the date is intended as an indicator of quality.'
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As federal regulation of date labels is so limited, states have vast discretion to regulate date labels. Thus, each
state regulates date labels differently. Some states have used their discretion enthusiastically, creating a system
of stringent requirements for date labels, while others have not regulated date labels at all.’®® For instance,
Michigan requires date labels on pre-packaged perishable foods'*® and dairy products,'** and restricts the sale
of both of these items once the labeled date has passed,'®> while New York does not require date labels on any
food products and does not regulate the sale of past-date foods.? Twenty states place restrictions on sale and,
in some cases, donation, of food past the label date.’*” The result is an inconsistent state-by-state regulatory
scheme which has created confusion.®

In the absence of federally-mandated date labels, some food businesses have sought to make date labeling
clearer. In 2017, the Consumer Brands Association (formerly called the Grocery Manufacturer’s Association)!*
and the Food Marketing Institute launched a voluntary Product Code Dating Initiative in an effort to standardize
industry date labels. The Initiative encourages companies to use only one of two labels on food products: either
a “BEST if Used by” label on a product to indicate quality or freshness or a “USE by” label to indicate that a food
may have increased risk past the date and should be discarded.’® According to a related study, eighty-eight
percent of Americans found these streamlined phrases to be clear.'! While many companies have agreed to use
these standard labels, they are not required to by law and utilization is still voluntary.t'?

In recent years, some states also have attempted to clarify and standardize date labels.!®* For example, both
New Jersey'* and California,'® have enacted laws requiring or encouraging the use of the same phrases
recommended by the Product Code Dating Initiative. Legislation pending before Congress would require use
of these standard phrases under federal law as well.!*¢

Liability Protection for Food Donations

Asignificant barrier to food donation is the fear among donors that they will be found liable if someone becomes
sick after consuming donated food. In the U.S., the Bill Emerson Good Samaritan Act has been in existence since
1996 and provides comprehensive federal protection from civil and criminal liability to food donors and nonprofit
organizations for food donations.”” The Act protects both food donors and the nonprofit organizations that
receive and distribute the food, as it provides protection to individuals, businesses, nonprofit food recovery
organizations, the officers of businesses and nonprofit organizations, and gleaners—individuals that
harvest donated agricultural crops for a nonprofit organization that distributes the food to the needy.!®

With respect to gleaners, the Act not only protects against liability arising from the consumption of donated
food, but also protects the property owner from liability related to injuries the gleaner might sustain while on
the property.'® Federal law also explicitly grants liability protection to schools and local educational agencies
that donate excess food.'2

The Emerson Act protections apply so long as the following criteria are met:

1) Donation Recipient: The donor must donate to a nonprofit organization that distributes the
food to needy populations. Direct donations from the donor to needy individuals are not protected
by the Act.*

2) Good Faith: The donations must be made in good faith.'??

3) Qualifying Foods: The donor must donate qualifying foods unless specific reconditioning steps
have been taken.'*® Qualifying foods are those that meet “all quality and labeling standards imposed
by Federal, State, and local laws and regulations,” even if they are not “readily marketable due to

appearance, age, freshness, grade, size, surplus, or other conditions.”?*

* Exception for Non-Qualifying Food: If a food does not meet all applicable federal, state, and

PAGE 9



local standards, the donor can still be protected by the Emerson Act as long as they follow all
of the Act’s reconditioning procedures, which include:

- The donor informs the nonprofit of the nonconforming nature of the product;!?®
- The nonprofit agrees to recondition the item so that it is compliant;'** and
- The nonprofit knows the standards for reconditioning the item.*?”

4) No Charge for Food: The ultimate recipients cannot pay anything of monetary value for
the donated food. However, if one nonprofit provides donated food to another nonprofit for
distribution, the Act allows the first nonprofit to charge the distributing nonprofit a nominal fee to
cover handling and processingcosts.!?®

Types of Donations not Covered by the Emerson Act: In addition to meeting the above requirements,
in order to receive liability protection, donors or nonprofit organizations may not act with gross negligence
or intentional misconduct.’*® Gross negligence involves “voluntary and conscious conduct (including a failure
to act)” by a person or organization that knew when the donation was made that the donated food was likely to
have harmful health impacts.!** Intentional misconduct means donating “with knowledge . . . that the conduct is
harmful to the health or well-being of another person.”* The Act gives little guidance on what activities qualify
as gross negligence or intentional misconduct; however, it is clear that to receive protection the food donor or
food recovery organization should not donate or facilitate the distribution of donated food that it knows is likely
to be harmful or dangerous.

The Emerson Act offers a generous grant of protection. For most products, courts will find a company
liable if they find that the company was “negligent” (which is a lower threshold than “grossly negligent”).
However, for food products, courts generally apply a “strict liability” standard. This means that there is a
presumption that the company was liable, so long as the plaintiff proves that they consumed the product and
suffered an illness or injury.’®* The Emerson Act changes the liability standard with respect to donations of
food or grocery products from strict liability (for food) or ordinary negligence (for grocery products) to the
more egregious gross negligence or intentional misconduct standards.

A donation beyond that which is protected by the Emerson Act is not necessarily prohibited by law, so long as
the food meets all food safety laws. However, only donations that are in compliance with the Emerson Act’s
requirements will maintain liability protection for the donor and distributing organization.'s* For example, while
the Emerson Act only protects donations made by a donor to a nonprofit organization that then distributes the
food to those in need, a food donor can legally donate wholesome food directly to a needy individual. However,
such a donor will not receive the Emerson Act’s liability protection.!**

Federal legislation passed in 2018 through the U.S. Farm Bill added a new defined term, “qualified direct donor,”
that appears to expand the liability protection to certain qualified donors that are protected if donating directly
to the needy, rather than having to donate to a nonprofit distributing organization.’*> Qualified direct donors are
defined as “a retail food store, wholesaler, agricultural producer, restaurant, caterer, school food authority, or
institution of higher education.”'*¢ However, the 2018 Farm Bill does not amend the Emerson Act directly, so the
implications of this change in terms of protections afforded such donations is still not clear.

Despite having this liability protection in place since 1996, a 2016 survey conducted by the Food Waste Reduction
Alliance (FWRA) found that 50% of food manufacturers, 25% of retailers and wholesalers, and 39% of restaurants
cite liability as a barrier to food donation.'*” This is primarily because some provisions of the Emerson Act are
still unclear, so donors remain afraid of legal liability.1*® No food donor has been sued for damages caused by
donated food. While this should provide some comfort to food donors, it also means that as a result, there are no
judicial opinions interpreting the law.'*® Similarly, no federal agency has promulgated any rules relating to this
act, though in late 2019 USDA released responses to basic frequently asked questions on the Emerson Act.!*°

On top of the protection provided by the Emerson Act, states also provide their own liability protection for
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food donors and food recovery organizations.!*! All fifty states have passed state liability protection acts, and
several states have expanded upon the protections afforded by the Emerson Act. For example, a number of
states offer protection for donors that donate directly to the final recipient.!** As another example, several states
offer liability protection for donors and nonprofit food recovery organizations if the food recovery organization
charges the final recipient a low price for the food.*3

Taxes

Reducing food loss and waste results in sizable economic benefits to society, as it minimizes the environmental
costs associated with producing food that is ultimately sent to the landfill. Food donation also helps mitigate
the costs of hunger and stimulates the economy, as food recovery organizations provide jobs and recipients of
donated food are able to spend limited financial resources on other basic goods and services. Many food donors
turned to food banks as a waste solution for excess food, and worked to support the formation of a national
network of food banks to ease coordinating national distribution of food donations. Yet food donation can also
be expensive, as food donors must allocate time and money to train staff as well as harvest, package, store, and
transport surplus food that otherwise would be discarded. As a result, it is sometimes less expensive, and easier,
for farmers, businesses, and private individuals to throw away food rather than donate food. Some countries
have sought to address this issue by offering tax incentives and removing tax barriers to food donation.

Incentives

Individuals and corporations in the United States pay more than $2.2 trillion dollars of income tax each year.'*4
The bulk of the taxes collected (primarily on income, sales, and property) are paid to the federal and state
governments while a smaller portion is paid to local and municipal governments.#®

Although the tax system’s primary objective is to raise funds for government, taxes are also used to influence
behaviors through incentives and penalties.!*¢ Tax incentives, including tax deductions and tax credits for food
donation, can provide significant support for food donation efforts and for the reduction of food loss and waste.
A deduction is a reduction of the taxpayer’s taxable income, whereas a credit is a direct reduction in the amount
of taxes owed.'*

Taxpayers who donate property that could have otherwise provided them income, including food products, are
eligible for a tax deduction under U.S. law. U.S. taxpayers who donate food are eligible for two deductions: one
is the general deduction that applies to all charitable contributions and the other is an enhanced tax deduction
that offers a higher benefit specifically for qualified food donations.

General tax deduction requirements: In order for a charitable contribution to qualify for a federal tax
deduction, the donation must be used for charitable purposes and given to a qualified organization as laid out
under section 170 of the Internal Revenue Code (IRC)."*® For the general deduction, the taxpayer may claim
a tax deduction in the amount of the property’s basis,*® which is usually the cost to the business to acquire
the product. Businesses other than C-corporations (corporations structured in a way such that owners/
shareholders are taxed separately from the entity)— including S-corporations,'*® sole proprietorships,'! and
some LLCs*? — cannot deduct more than either 30% or 50% of the business’ total taxable income each year,
depending on the type of organization to which the business is donating.!>® C-corporations generally cannot
deduct more than 10% of their taxable income each year.’**

Enhanced tax deduction requirements: The enhanced tax deduction provides an extra incentive for
donation of food products by allowing the donating business to deduct the lesser of (a) twice the basis value of
the donated food or (b) the basis value of the donated food plus one-half of the food’s expected profit margin
(if the food were to be sold at fair market value).t*® This deduction can amount to as much as twice the general
deduction. Further, under the enhanced deduction, all businesses may deduct up to 15% of their taxable income
for food donations.!¢
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Example: A grocery store donates potatoes with a fair market value of $100. The basis value of these potatoes was
$30. The expected profit margin is the fair market value minus the basis value ($100 - $30), which is $70. Under
the enhanced deduction, the grocery store is eligible to deduct the smaller of:

(a) Basis Value x 2 = $30x 2 = $60, or

(b) Basis Value + (expected profit margin /2) = $30 + ($70/2) = $65

The enhanced deduction would be $60, which is substantially higher than the general deduction (the $30
basis value).

In order to qualify for the enhanced tax deduction, a business must donate to a recipient organization that meets
several criteria:

1. The donation must go to a qualified domestic 501(c)(3) nonprofit organization that uses the food solely
for the care of the ill, needy, or infants.!"

2. The recipient organization must use the donated food in a manner consistent with the organization’s
501(c)(3) exempt status.'s®

3. The recipient organization may not use or transfer the food in exchange for money, property or other
services.'»® Note, however, that the recipient organization can charge another organization a “nominal”
amount that is “designed to reimburse the [recipient] organization for its administrative, warehousing,
or other similar costs.”6°

4. The donor must receive from the recipient organization a written statement which:

» Describes the contributed property, stating the date of its receipt;

* Representsthat the property will be used for a qualified purpose (i.e. that the use of the property is
related to the 501(c)(3) tax-exempt purpose or function of the nonprofit distributing organization);

* Represents that the recipient organization is recognized as exempt from federal income tax
under I.R.C. 501(c)(3); and

* Representsthat adequate books and records will be maintained and made available to the Internal
Revenue Service upon request.’®

5. Finally, the donated property must satisfy the requirements of the Federal Food, Drug, and Cosmetic
Act (FDCA) at the time of donation and for the preceding 180 days.'*® For food that did not exist for 180
days prior to donation, this requirement is satisfied if the food was in compliance with the FDCA for the
period of its existence and at donation, and any similar property held by the donor during the 180 days
prior to donation was also held in compliance with the FDCA.¢3

Businesses that do not account for inventories and are not required to capitalize indirect costs have the option to
calculate the basis value at 25% of the products’ fair market value.'** Businesses also have the option to calculate
the fair market value of products that cannot be sold because of failure to meet internal standards, lack of a
market, or similar reasons by using the price of the same or substantially similar, saleable food items.!%

In addition, a growing number of states are realizing they can spur increased food donation by providing
state-level tax incentives that are tailored to farms and businesses within their states. At present, twelve states
(Arizona, California, Colorado, Iowa, Kentucky, Maryland, Missouri, New York, Oregon, South Carolina, Virginia
and West Virginia) offer tax incentives specifically targeted at food recovery efforts.'¢ Each state’s incentive for
food donations is unique. For example, all states except Arizona offer tax credits instead of tax deductions.¢"
Additionally, states offer tax incentives for different types of donors, ranging from farmers, to restaurants, to
all taxpayers.'s® California provides one type of tax credit for farmers, and another for all food donors, with the
latter targeted at costs associated with the transportation of food donation.'®® South Carolina offers a tax credit
for the processing of deer meat for donation.””® These sorts of tax incentives help to ensure that excess food is
donated rather than thrown away.
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Barriers

While tax incentives encourage food donations, certain tax schemes may stand as deterrents to donation. In
several countries, the Value Added Tax (VAT) presents a financial barrier to donating food. The VAT is a federal
tax thatislevied on a good at each stage of the supply chain, from production to the point of sale, whenever value
is added. In some countries, food donors may be responsible for paying a VAT charge on food that is donated,
meaning that the donation itself may raise the tax burden, even if there was no value paid for the goods." In
such a case, throwing away food can be a better financial decision for companies than donating such food. The
U.S. does not utilize a VAT, and no elements of the U.S. tax code pose a barrier to donation.

Donation Requirements or Food Waste Penalties

Some countries have employed food donation requirements or impose monetary penalties for food that is
sent to the landfill (often known as organic waste bans or waste diversion requirements) in order to influence
business behavior and reduce needless waste. In the United States, there are currentlyno federal food donation
requirements or organic waste bans. However, many state and local governments have enacted organic waste
bans or waste diversion laws. In addition to reducing waste and improving landfill management, organic waste
bans and waste recycling laws can help encourage food businesses to use their excess food as a resource by
diverting it to higher uses. For example, after Vermont implemented an organic waste ban, the Vermont Food
Bank saw food donations increase by sixty percent the following year.!"?

Six states have instituted organic waste bans or mandatory organic waste recycling laws: California,'
Connecticut,' Massachusetts,'”> New York,'”® Rhode Island,"”” and Vermont.'”® With the exception of California,
all of the states have passed organic waste bans. These laws generally require “food waste generators”—the
businesses, institutions, households, and other entities that create food waste—to reduce their food waste and
make sure it is not being sent to a landfill. For example, Vermont’s Universal Recycling Law bans disposal of
food scraps in addition to “blue bin” recyclables and leaf and yard debris. All residents and businesses must
divert food scraps, with larger businesses and institutions subject to the ban even earlier depending on the
amount of food waste generated annually.'”®

In contrast, California’s law is structured as a mandatory organics recycling law.!®® The California waste
recycling law requires entities to take a specific action with their organic waste, such as sending it to compost
or anaerobic digestion.!®! Businesses in California that generate four cubic yards of organic waste per week
or more are required to recycle organic waste on-site or subscribe to organic waste recycling services.'s? A
progressive realization clause within the law will also phase in businesses that generate at least two cubic
yards per week starting in 2020, in the event that fifty percent of the organic waste in the state has not yet been
eliminated.’®® California also recently passed a law that requires that at least twenty percent of edible food that
meets certain eligibility criteria to be donated for human consumption rather than disposed of by 2025.154

In addition to state-level waste recycling initiatives, many local municipal governments have sought to divert
food from landfills as well. For example, New York City, New York requires large hospitality venues to sort and
organize the transport of organic waste they create.!®® The City of Austin, Texas requires large restaurants to
compost food scraps.'®® Austin has also enacted a non-binding zero waste target.!®” San Francisco, California's®
and Seattle, Washington'®® both require businesses and households to sort waste into separate categories. These
laws are generally enforced through injunctions, restrictions on permits or licenses or civil fines.

Government Grants and Incentives

Grants and incentive programs funded at the federal or local level offer another important resource for
food donation initiatives. This is particularly true in countries where donors consider tax incentives to be
insufficient to offset the costs of donation or where a lack of infrastructure limits food recovery efforts. For
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example, government grants can help food donors and food banks acquire equipment and resources necessary
for gleaning, storing, processing, and transporting food for donation. Government funding can also support
new innovations and emerging technologies that will make food donation more efficient and sustainable.

One way the U.S. federal government provides financial assistance for food distribution is through The
Emergency Food Assistance Program (TEFAP),a federal program that helps supplement the diets of low-income
Americans by providing them with emergency food assistance at no cost. Under TEFAP, local agencies (usually
food banks) receive food purchased by the USDA as well as financial assistance for administrative expenses.!®°
The amount of food and financial assistance that each state receives is determined by a formula that is based on
the percentage of the state’s population living below the poverty line.!®! In addition to entitlement food funded
through the farm bill, USDA also purchases U.S. commodities in need of market support and donates those
foods to food banks through TEFAP.!*? Lastly, the 2018 Farm Bill'*® also provided $4 million dollars annually
from TEFAP to be allocated among states to operate Farm to Food Bank projects, a term that describes projects
meant to increase the amount of fresh produce in food banks by supporting payments made to farmers for the
labor involved in harvesting and preparing their surplus for donation.!*4

There are also a number of competitive federal grants that are not specifically crafted to support food donation,
but that food banks and food recovery organizations often use to support their operations. One such grant is
the Value-Added Producers Grant Program (VAPG),'*> which helps farmers get involved in value-added efforts
related to the processing and marketing of products, with the goal of developing new products, expanding
marketing opportunities, and increasing producer income. VAPG grant funding ranges from $75,000 for a
planning grant to $250,000 for a working capital grant.'®®¢ Another competitive federal grant program is the
Community Food Projects Grant Program,'®” which awards grants to eligible nonprofits, tribal organizations,
and food program service providers to promote self-sufficiency and increase food security in low-income
communities by developing comprehensive, community-based solutions. Grants in this program range from
$35,000 - $400,000."® The new Local Agriculture Marketing Program (LAMP)—which was created in the 2018
Farm Bill and combines two pre-existing programs, the Farmers Market Promotion Program (FMPP)*® and
the Local Food Promotion Program (LFPP)?**°—also now states that the funding can be used to support food
recovery and business opportunities aiming to reduce food waste on farms.?*

Government support for food banks also exists at the state level, where some states have appropriations for
the purpose of supporting state food purchase programs. One example is the Massachusetts Emergency Food
Assistance Program (MEFAP).?°? The program, established in 1995, ensures access to food through a public-
private partnership between the Massachusetts Department of Agricultural Resources (MDAR) and four
regional food banks. In 2018, total funding provided by MDAR for food purchasing was $16,413,831, with another
$1 million provided for operational costs.?*®> Another state-level program is the Pennsylvania Agricultural
Surplus System (PASS), which compensates agricultural producers for distributing surplus produce to those in
need of food assistance through over 1,800 local charitable partners.?** Further, under the State Food Purchase
Program, the state of Pennsylvania provided over $18 million in 2018-19 to support food purchases for food banks
in the state.?®> Ohio’s Agricultural Clearance Program (OACP) purchases and distributes surplus agricultural
goods from over 100 farmers and producers to 12 state food banks, supplementing federal programs like the
Emergency Food Assistance Program (TEFAP). OACP distributed over 52 million pounds of produce in 2016.2%

Similar grants also exist at the local level. For example, New York City has offered several types of mini-grants
including a $2,000 grant for small businesses to implement solutions for food waste reduction.?’” The Zero Waste
Program of the San Francisco Department of the Environment distributed $857,000 to non-profit organizations
involved in reducing waste of various kinds between 2017-2019.2°¢ At the state level, one example comes from
the Tennessee Department of Environment and Conservation, which has given 13 grants totaling almost $4
million to various entities combating food waste and organic waste.?*® The California Food Waste Prevention
and Rescue Grant Program grants funds ranging from $50,000 to $500,000 to qualifying entities including local
governments, universities, and nonprofits to reduce or reuse food. The program gave a total of $5.75 million in
the 2018-19 fiscal year. 2
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Lastly, in an effort to incentivize states to implement food waste reduction plans, the Agriculture Improvement
Act of 2018 (2018 Farm Bill) authorized creation of the Compost and Food Waste Reduction Pilot program. If
funds are appropriated, up to $25 million could be used by USDA to support pilot projects in at least ten states to
develop and implement municipal compost plans and food waste reductions plans.? These pilot programs will
help create new infrastructure and incentives to recover food and address the harmful environmental impacts
of food waste in landfills. However, as of the time of publication, Congress had not yet appropriated the funding
for this pilot program.

Miscellaneous

In addition to the relevant laws addressed in the above sections, one other relevant U.S. law is the Federal Food
Donation Act of 2008,?®* which encourages all executive agencies that enter into contracts above $25,000 for the
provision or sale of food or foodservice, or for the use of federal property by private parties for events where
food is provided, to donate excess food to nonprofit organizations that serve or distribute food to food insecure
Americans. In order to comply with the Act, executive agencies must include a clause in all such contracts that
encourage the contractor “to the maximum extent practicable and safe, to donate excess, apparently wholesome
food to nonprofit organizations that provide assistance to food-insecure people in the United States.”*'* However,
donation under this Act is not mandatory, and no records are kept as to the donations made pursuant to this Act
so the impact is not known.?*

CONCLUSION

This Legal Guide is intended to identify the United States’ current laws, policies, and programs that relate to
food waste or food donation.?*®* While the federal government is primarily responsible for guaranteeing food
security and sustainable food systems, food recovery organizations acting in a private capacity can provide
an additional social safety net. In the U.S., the government has recently implemented legislative and policy
changes to promote greater food donation and the reduction of food loss and waste. Among the most recent
developments include the adoption of the Winning on Reducing Food Waste Federal Interagency and the EPA
and USDA U.S. Food Loss and Waste 2030 Champions initiative.

This Legal Guide provides a starting point from which policymakers, private sector actors, and civil society may
better understand the current laws and policies as well as begin a dialogue about food loss and waste prevention
and the value of food recovery to U.S. food security, economic stability, and environmental sustainability. A
separate document produced under The Global Food Donation Policy Atlas sets forth policy recommendations
specific to the U.S. to contribute to this discussion. In the meantime, food donors and food recovery organizations
should take into account the laws, policies and legal issues discussed in this Legal Guide when donating food
or facilitating the distribution of donated food to those in need. To better understand the regulation of food
donation in the U.S., donors, intermediaries, and policymakers should investigate the laws identified in this
guide and seek additional legal counsel, if necessary.
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See ARIZ. REV. STAT. § 36-916 (2015); N.H. REV. STAT. § 508:15 (2016).
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I.R.C. § 170(b),(c), (e)(3)(c).
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I.R.C. § 170(b)(1)(B)(i); I.R.C. § 1363(b).
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I.R.C. § 170(b)(1)(B)(i); Single Member Limited Liability Companies, I.R.S., https://www.irs.gov/businesses/small-businesses-self-employed/single-member-
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I.R.C. § 170(b)(1)(A).

I.R.C. § 170(b)(2)(A).

See I.R.C. § 170(e)(3)(B); 26 C.F.R. § 1.170A-4A(b)(4) (2017).
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For example, the Canadian Goods and Services Tax, which is Canada’s Value Added Tax raises the taxpayer’s overall tax burden due to donated food in some
circumstances. See Excise Tax Act, R.S.C. 1985, E-15 Part IX.
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Agriculture Improvement Act of 2018, Pub. L. No. 115-334, 132 Stat. 4490 (2018).

Federal Food Donation Act of 2008, Pub. L. No. 110-247, 122 STAT. 2315 (2008) (codified as amended at 42 USC 1771).

Id.

Don’t Waste, Donate, supra note 76 at 22-23.

The information contained in this guide is current as of February 2020.
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